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P.statutory present S.,is law at the time. c. 191,And this the
many respectsour in8-13. The fact that law is materiallyss.

of is ofdifferent from that Massachusetts not itself sufficient to
in oughtthe conclusion that the court its discretionwarrant to

upon Rice Hosierydismiss an the latter statute. v. Co.,action
is repugnantN. H. 114. To entertain this suit not so56 to our

system or to the interests of our citizens tojudicial contraryas be
public policyis the ofto what known as the state. Morrisette v.

Railway, Railroad, 120;76 Slater v. 194 S.267;Vt. U. Tiff. Death
by Wrongful Act, s. 197.

Exceptions overruled.
All concurred.

Hillsborough,
6, 1914.Jan.

Doody &John v. Boston Maine Railroad.

negligence against company,In an action for a railroad certain evidence deemed
questionsasufficient to submission of thewarrant whether the defendant’s
injuriesproximate complainedcarewant of was the cause of the of and whether

plaintiff degree prudencethe a safety.exercised reasonable of for his own
plaintiff personal injuriesverdict for inA the an action for bemust set aside when

small, init is so of theview uncontroverted evidence as to the extent of the
clearlyinjury, jurythat the can performedcourt see that the have not their

duty, charge.as defined in the
damages groundofan award is setWhere aside on the that it does not constitute

compensation injuries proved, findingthereasonable for liabilitythe as to
apparentcannot be jury compromisedallowed to stand when it is that the

upon question by returningtheir inadequatedifferences that damages.an sum as

Case, negligence.for by juryTrial and plaintiffverdict for tbe
$750.for The defendant’s amotions for nonsuit and the direction

denied, subjecta verdict in its exception.of favor were to Upon
plaintiff’s motion, the courtthe sustained the asverdict to liability,

damages,it aside as to and a uponset ordered new trial the latter
ruling excepted.issue. To this the defendant Transferred from

May term, 1913, superior by Chamberlin,the of the court J.
plaintiffFebruary 10, 1912, the engagedwas in hauling a load

logs along highwayof a intersectswhich with the defendant’s
placerailroad at the where the collision occurred which caused

his injuries. dayOn thethat defendant’s train fortywas about
VOL. LXXVII. 11
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plaintiff approached crossing,the hethe lookedlate. Asminutes
passed.that the train had He droveconcludedat his watch and

crossing stopped purpose put-and for theover the ofhis team
speedhis sled the of the loadon to checkting a brake-chain

descending appearedhill of him. It that ofjustin a ahead some
enough tologs the railroad track far hitextended toward bethe

way.locomotive, that collision occurred inpassing and the thatby a
adjusting sled,the chain to the theplaintiffthe was defend-While

speedcrossing fortyat a of from topassed over theant’s train
plaintiffThere was evidence that the didan hour.fifty miles

engineerapproach and that the did not sound theof itsnot know
whistling post requiredhe tothe as was do when aboutwhistle at
highway grade.pass a atto over

(Mr. orally), plaintiff.theDoyle & Luder Luder for

(Mr.CobleighD.Hamblett and Marshall HamblettCharles J.
defendant.orally), for the

motions for a nonsuit and for aWalker, J. The defendant’s
fromdenied. There was evidence whichproperlywereverdict

negligenceguiltythe defendant was ofcould find thatjurythe
plaintiff’sproximate injuries.of the Thethe causewhich was

dangerousnot in alogshis load of were situation atplaintiff and
moving point. Actingat thatcrossing, in the of a trainthe absence

passed, engagedhe inthe train had was attach-the idea thatupon
not see or hear the train untilto his sled and diding a brake-chain

soundedupon him; he testified that no whistle was atwas butit
whistling approached, and in this he waspost when the trainthe

appears trainwitnesses. It also that theby othercorroborated
gotspeed,of and it togoing at excessive rate when theanwas

upsetprojecting logsstruck the andcrossing part engineof thesome
complained Uponcausing injuries of. this briefload, thethe

mightfacts, is that reasonable men findapparentof itstatement
negligence soundingin not the at thewhistlethat the defendant’s

proximate accident;cause of theit was theplace usually whistled
ofplaintiff would have been warnedsounded,if had thethat it

collision. thehave avoided the Whetherdangerthe and could
cape approachinglooking train,for andue in notplaintiff exercised

assuming passed, that,in it had andjustifiedhe thatwhether was
by inthe whistle time to takenot, he would be warnedif it had
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precautions prudent protectas a would take to hissuch man load
engine, passingfrom a with thecollision whether trains were this

point frequently only occasionally,or and whether under the
he exercised degree safetycircumstances that of care for his own

requires, questions ofthat the law were all fact for the jury, upon
mightwhich menreasonable differ. It cannot be held hethat

contributoryofguilty negligence law,was as a ofmatter or that
the negligent.defendant was not Railroad,Minot v. 73 H.N.

Railroad,317; 206;Stone v. 72 N. H. Evans Railroad,v. 66 N. H.
unnecessary194. It is to consider other views of the evidence

argued,have been apparentwhich since it is that the case was a
one for theproper jury uponconsideration of the theorythe above

suggested.
jury plainThe court finds the athat “fell into mistake and failed

entirely applyto the law as stated on the question of damages”;
is, they plaintiff compensationthat failed to award to the for the

ininjuries consequencehe suffered of the negligence.defendant’s
presiding justiceThe also found “nothat man, fullyreasonable

thecomprehending by court, agreelaw as stated the could that the
compensation provedverdict returned was for injuriesthe by the

finds, in effect,evidence.” He thethat smallness of verdict,the
in view of the admitted facts in to plaintiff’sreference the injuries,

jury guided bythe were not compensationshows that the rule of
given by court, bythe but some other rule byinvented themselves,

by no rule all. isor at The fact appearthus made to that the jury
guiltywrere of misconduct. That the uncontested evidence relat-

plaintiff’sing the injuriesto character of the pain,and the suffering,
expenseand incident thereto comingwarranted the court in to that

cannot be doubted. The of jawfracture the on.conclusion both
insides, consequence of therewhich was a jaw-dislocation of the

sides, inabilityon the properlyboth to food,masticate the loss of
teeth, necessary surgicalone more theor attendance at home and

hospitalin where thea dislocation bywas reduced cutting or
paring the jaw-boneoff ends of the theyso that would articulate

thewith and allow somesockets motion of the jaw, the reasonable
attendingexpenses such an experience extending over several

weeks, painthe suffering,and both mental and physical, due to
injuries sustained,the the inability to work for a long time, and the

probable effect of the upon plaintiff’saccident the ability to labor
in future,the are some of the damageselements of which sufficiently
support findingthe that unreasonablyS750 is an small sum to be
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sayit is that this court cannotcompensation. Certaindeemed
bysupportedis the uncontroverted evidence.finding notthethat

cir-finding, in connection with all theit held that thisbeNor can
the conclusionattending trial,the did not authorizecumstances

disregarded of theentirely the instructions courtjurythat the
damages.in to the assessment ofrelation

setting groundon the that it isaside a verdictmatter ofThe
by inthe court v.was’considered Wendellagainst the evidence

(a upon subject), itleading case this whereH. 171Safford, 12 N.
decidedly againstverdict is the(p. 178): “Where thewas said

apparent jurythat the must haveevidence, so that it isweight of
totally instructions of thedisregarded the courtormisunderstood

facts, andto consider the overlookedthereon, neglectedor must have
evidence, isin the where it suchpointsand essentialprominent

intelligent men would notand havethat twelve honesta verdict
”duty to set it aside. This state-it, is of the courtit thereturned

weighto authorize the court tonot intendedment the law wasof
conflicting testimony, pass uponor theevidence, considerthe

provincepeculiar jurythe of theclearlycredibility of witnesses-—
in of all the circumstances disclosedviewto determine■—but

dutyperformed their underproperlyjurythe have thewhether
319, 335;21 H.Bath, N.the court. Lisbon v.ofinstructions

178, 188; Drew, 475,Ames v. 31 N. H.N. H.White, 26v.Gould
9, 22; v. 45 H.Society,N. H. Clark N.Wright Boynton, 37482; v.

479, 483; Railway,Clark, 50 N. H. Jewell v.v.331, 333; Houston
is,cases not whether theinquiry in such95. The84,N. H.55

have come to the con-or would notacting juroras a wouldjudge
verdict,in but whether reason-by the theirjuryreturnedclusion

finding evidence,,duty facts from thethe ofcharged withmenable
case,applicableto law to theas thethe court’s instructionsunder

H.Larose, 141; Hovey66 N.v.that result. Luciercome tocould
71;Bailey, BelknapN. H. v.114;H. Fuller v. 58Brown, N.v. 59

358.Railroad, 49 N. H.
although nothere ispersonal injuries,forof tortIn actions

determined,damages are beby torule whichor mathematicalexact
duty juryof toordinarily the assessalthough is the exclusiveitand

finding on chance orbase theiryet jury cannotamount, thethe
damageof as definedarbitrarily disregard the elementsorprejudice,

plaintiffthat aapparentisWhere itby the court.limitedand
negli-by the defendant’scausedinjuries proximatelysufferedhas
mustdamages, jurythehim to substantialentitlewhichgence
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damages. grossly“A for a inad-award him substantial verdict
inequate upon higher ground legal principle,amount stands no

justice,nor in rules of or a forthe law than verdict an excessive
extravagantor It is doubtless true that instances ofamount.

pos-frequently, frequentlythe former occur less it is lessbecause
appearclearly jury grosslysible to make it the have erred.that

plainly result, justiceBut when the case does such a plainlyshow as
isplaintiff due,forbids that the should denied hisbe what as that

pay ought charged.”the hedefendant should what not to be
v. N. 554. InWalter, 551, BelknapMcDonald 40 Y. v. Railroad,

358, 371,49 N. H. grantedit is said: “A new trial will be where
damages small,the theyare too as well when areas excessive.”

“But a verdict which awards an excessive or suminadequate
is subject the of andcourt,to control the where some of the elements
of damage might by-which juryhave been considered the have

ignored,been and is a lessthe verdict for amount than plain-the
clearlytiff is aside, althoughentitled it willto, be set there has been

no by court,misdirection orthe misconduct or onmiscalculation
the part jury.” (3dthe 4 ed.),of Suth. Dam. s. 1256.

In personalactions for injuries, jurisdictionsthe courts in various
have not hesitated to set aside verdicts on ofaccount the inade-
quacy of damages awarded,the itwhen was clear that jurythe
were guided bynot compensation.rule ofthe reasonable This
error in the trial byhas settingbeen corrected aside verdict,the

onlynot when the jury merelyreturned damages (Robbinsnominal
v. Railroad, 7 1; Keith, 466;Bosw. Bacot v. 2 Bay Whitney v. Mil-
waukee, 409;65 Wis. v. Douglas,Tedd 5 895),C. B. N. S. but also
when they damagesassessed the in a sumconsiderable which the
court found did not amount to compensationsubstantial for the
injuries sustained. In Mariani Dougherty, 26,v. 46 Cal. a verdict
for S200 setwas aside for this reason; in Hobro,Bennett v. 72 Cal.
178, the same result uponwas reached verdict;a similar in Clark
v. Railroad, 83,33 R. 102,I. $2,000it held mightwas that be
deemed inadequate for the injuries inflicted; inand Phillips v.
Railway, Q.4 B. 406, Q.Div. 5C., 78,B. £7,000Div. was—S.
regarded as too small an amount. At a trialsecond the verdict
was £16,000,for which was 5sustained. C. P. 280. Obviously,Div.
whether the verdict is for an suminadequate onlycan be deter-
mined by the circumstances of particular $10the case. While
might adequatebe in case,one $1,000 might inadequatebe in
another. The only uponrational rule this subject is that when
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ininjury small,case is so view of thepersonalinthe verdict a
disclosing injury,the extent of thefacts of the caseuncontroverted

performedjurysee the have not theirclearly thatthat the court can
court, it must aside.charge the be setduty, defined in the ofas

parties Ittrial which the are entitled.a is not the fair toSuch trial
deliberation.is not result ofthe reasonable

Q. 85, say:78,In B. Div. the courtPhillips Railway,v. 5 “We
right juryaagree no to overrule the verdict ofjudges havethat

merely theydamages,to because take a differentas the amount of
theythey juryview and think that if had been the would have

less;given still, juriesthe verdicts of asgiven more or havewould
fordamages subject,the are and must the sake ofto amount of

instance,ofsupervision of a court firstjustice subject, to thebe
way; say,in this is toappeal,if a of thatnecessaryand of court

damages unreasonablyin the arejudgmentif the of the court
islarge unreasonably small, the bound to send theor then court

by isjury.” If the verdictmatter for reconsideration another
juryin to show theis, largethat so amount as thatexcessive,

dispassionatein a reasonable anddid the evidencenot consider
giventhey disregarded the law of the case as tomanner, or that

aside,oughtverdict and to setby court,them the it is not a true be
remittitur, apparentplaintiff willingis to filea because it isunlessthe

Railroad, supra.Belknap v. Onjustice has not been done.that
is so small it unequivocallyverdict thathand,other when thethe

by jury,the eitherserious error has been committedappears that
respectin thedamages or to issuerespect to the amount of thein

muchof the error as asliability, justice requires a correctionof
492, 499; BentonRailroad,v. 12 Barb.Collinsin the former case.
218.Rose,v. 9 Exch.Collins, 83;125 N. C. Richardsv.
the oflimiting questionthe new trial toof the courtThe order

questionthe ofimplies finding the verdict ondamages a that
part of the verdict be allowedthatwas not erroneous. Canliability

preservingofupon principle adopted in this statestand, theto
grantingerror andbyis not affected theof the verdict asso much
H. 553;49Lyman,v. N.on the rest of it? Lisbonnew triala
H.Huckins, 76 N. 206.228;75 H. McBride v.Piper Railroad, N.v.

chargeable tothe error is notin mind thatshould beIt borne
retired; it isjurythein the trial beforeanything that occurred

upon questionthemisdirection of the court ofanydue tonot
evidencerejectionor ofthe erroneous admissiondamages, or to
remarksto unwarrantedsubject,that orexclusively applicable to
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supportof counsel in of a small verdict. In such cases the reason
byfor the record, maythe error is disclosed and its correction be

accomplished by a limited new But in appearstrial. this case it
error,that it caused, jurythe however was occurred while the were

deliberating upon verdict, theytheir entirelyand that “failed to
apply questionthe on the damages,”law as stated of “noso that

man, fully comprehending byreasonable the law as stated the
court, agreecould the compensationthat verdict returned was for

injuries provedthe by the evidence.” The of findingeffect the
is guiltythe jury reachingthat were of misconduct in a verdict
which was solelyinconsistent with the facts of the case. It was
the perverseness.result of their chargeThe of the court was
plain, simple, direct,and and clearly announced the rule of com-
pensation. In fact, probableit is more than that it was a com-
promise in byverdict concurred some jurymembers of the on the
question liabilityof in consideration of the damages.smallness of the

hardlyIt is conceivable that reasonable men conscientiouslyshould
observe the instructions of uponthe court questionthat and then
deliberately disregard the upon questiontheinstructions of dam-
ages. onlyThe reasonable way juryinference of the the came
to an agreement, in findingsview of the court, theyof the is that
compromised their differences as to the liabilitydfefendant’s by
returning an inadequate sum damages.for the And this conclu-
sion strengthenedis by the uponfact that the evidence the question
of liability was one of uponmuch doubt, which reasonable men
might easily differ.

In Fish,Simmons v. 210 563,Mass. a somewhat similar state
of facts appeared, and it opinion (p.is said in 572):the “The
verdict itself is almost conclusive demonstration that it was the
result, not justifiableof views, improperconcession of but of com-
promise of the principlesvital which should have controlled the
decision. The inference is irresistible that it could have been
reached byonly panel concedingcertain of the their conscientious
belief that the ought prevail upondefendant to inmerits,the order
that a mightdecision be grossreached. ... It would be a
injustice to set aside such damages againsta verdict as alone,to

protestthe of defendant,the and force him to a new trial with
the issue of liability against him, appearsclosed when it obvious
that juryno had ever decided against justifiablethat issue him on
grounds. Although the decision of a formotion a new trial rests
within the discretion of court,the . . . istrial it a sound
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arbitrary discretion which must bejudicial and not an exercised.
regard subjectis AsA in this to revision.” it doesfailure not

the effect of the error did not extend to“clearly appear that all
(McBride Huckins, 206,N. H. 213),tried” v. 76 or asthe issues

certainty thereasonable that misconduct ofappearit does with
tried,all the issuesjury extended to their consideration ofthe

any part disturbed,if of it ismust be set asidethe entire verdict
oughtof the error to be com-upon groundthe that the correction

only bycorrected aextent. The error can bemensurate with its
is,The orderthe case.new trial of whole

liability exceptionoverruled: to orderquestionException on of
damagesonly, sustained.setting aside as toverdict

All concurred.

Hillsborough,)
6, 1914.Jan.

a.v. John F. Kerin &Hale, Ex’r,H.Arthur

the conclusion that a devise ofsufficient to warrantdeemedevidenceCertain
streets” was tocorner of Pearl and Pine intendedlocated at the“real estate

seized, although theof the testatrix diedland sc situatedallinclude which
propertyby threeconveyed the asher a deed which describedtowassame

separate tracts.

Kerin,Ellenof the will ofEquity, by the executorinBill
clause, is as follows:the second whichoffor a constructionpraying

corner of Pearllocated at themy. . real estate.give.“I
house, mytothe Pattee. . . known asstreets,Pineand

found, by master. TransferredaF. Kerin.” Factsson, John
superiorterm, 1913, of the courtMayruling from theawithout

Chamberlin,J.by
will,the the testatrixexecution ofprior to theyearaAbout

of Pearlland at the cornerLuther Patteeheirs ofof thepurchased
houses, onethreeManchester,in on which werePine streetsand

street, and a third at thePinestreet, onPearl anotheronlocated
propertydescribed thedeed to herThethose streets.ofcorner

a houselot, on which stoodcornertracts. Theseparatethreeas
a fencein 1883. There wasby Patteepurchasedbarn, wasand

landaround thestood, but notthe houseon whichthe landaround


