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Grafton,
6, 1914.)Jan.

National v.Woburn Bank A.William Woods & a.

byorder create a law,In to secret trust of the nature denounced the there must
agreement mutual.understanding, expressedbe by languagesome or either

by conduct, whereby questionor the transaction in is different whatfrom it
appears.

grantee loaning moneya in fee that acceptingWhere understood he was and a
conveyance realty security therefor, grantorof as while the intended to effect

property,salean absolute and transfer of the the transaction does not disclose
grantor’sa secret and thetrust is not voidable at suit of the creditors.

The mutual assent which is toessential the formation of a contract is to be
parties expressedfromascertained the intention of the as languagein their

conduct, purposesand and not from their undisclosed or understanding;secret
agreementcompleteand when such words acts aand show and a full execution

contract, destroyed by proofof the partytheir effect is not misappre-onethat
legal consequenceshended the of what both said and did.

legalA contract entered into under a unilateral mistake as to its effect is not
thereby, voidable, onlynullified and if be optioncan so treated at the of the

uponparty who acted an belief.erroneous
precluded introducingparty competent testimonyA is not from as to a material

bysuchissue because evidence tends to contradict another witness called him.

Equity, brought attachingBill in anby creditor of William
standingWoods, seekingA. and to have land in the name of Adeline

propertydecreed byB. Woods to be the of William. Trial the
Upon stated,thecourt. facts hereinafter it was found thethat

Septembershould term,bill be dismissed. Transferred from the
1911, superiorof by Chamberlin, J.,the court on the plaintiff’s
exceptions findings testimony.to the and to the admission of certain

March, 1911,In the of ofWilliam was owner a lot land in Bath
worth $1,000. financiallywhich was a little more than wasHe

and of$1,000 mother, Adeline,embarrassed desired to borrow his
Harrybrother, Harryor of his Woburn,Woods. Adeline sent to

Massachusetts, arrangementsto made, Harrysee what could be
agreedand William that the should sold $1,000,lot be to Adeline for

Harrywas Hampshireand a deed executed. returned to New
explained mother, expressedand the transaction to his satis-who

therewith, $1,000 and William,faction raised sent it to and put the
Harryon knew,deed record. So far as and theWilliam transaction

closed.was
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as follows:findings continueThe
reallyAdeline B. ever understood“I find that Woodscannot

applicationWilliam made anlegal import of this transaction.the
separated this idea in$1,000, and she never herher to borrowto

transaction, an actual sale. She andwhich wasmind from the
anygood faith,in without intentionHarry all actedand William

Idelaying creditors; but find thatdefrauding, hindering, orof
actually appearsthe transaction as ituponminds mettheir never

Adeline, comprehending fully thepapers. withoutfrom the
Harry,byinto and whom she sententered Williamtransaction

loan, any timeeffect a at have recon-to Massachusetts to would
William, paid $1,000had he herveyed estate to andthis real

this, supposedunderstood never heinterest. never hadWilliam
supposedany right any conveyance, and never he wasto such

consequence $1,000in ofany wayin to his mother receivedindebted
by understandinghim This offor the real estate.' the matter

Harryunderstandingthewas of Woods.
plaintiff,find, requested by“I the that Adeline under-cannot as

actually paymentpromised $1,000;stood that to make ofWilliam
Harry, her, anydid not understand thing.and who acted for such

promise by So far as it is questionNo such was made William. a
fact, William, Harry,I inof find that this matter and Adeline

good anyin intention tofaith, hinder, delay,acted without or
William; propertythatdefraud creditors of William’s at the

$1,000transaction, conveyedof the he received andtime when
way depreciated byinmother,the land to his was no tran-that

fullyHe received fair consideration for thesaction. real estate.”
by depositionThe defendant Adeline testified that she under-

loan, reconveythe as a that she was tostood transaction and the
uponproperty payment $1,000to her of and interest.

plaintiff excepted Harryand explain-The to evidence of William
ing transaction,the actual in far as it tendedso to contradict

deposition given by plaintiff basing rightthe Adeline. The its
upon fraud, Harryto recover the court received the evidence of

showing placeand William the actual transactions which took
them inbetween and considered this evidence connection with

deposition.ingiventhe evidence of Adeline as her

(Raymond orally), plaintiff.Smith & Smith U. Smith for the

Hibbard,(Mr.H. orally),Charles and Charles B. HibbardHosford
for the defendants.
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Pbaslee, plaintiff inJ. The interest seeks to hold the land
question upon grounds.in one of two He claims, first, that there

trust, or, second,was a secret that there was a partiesfailure of the
conveyance agree uponto the to the terms of the contract, so that

no sale supposed grantorthere was of the land and therefore the is
still the owner.

In order to create trust of the bya secret nature denounced the
agreementlaw, understandingthere must be some or whereby the

appearsistransaction different from what it to be. There was no
understanding grantorsuch mutual here. The understood that

selling outright moneyhe was the land and that the he received
•payment purchase price.inwas of the What he said and did was

expression understandingin is capable anythe of this and not of
finding presidingThe of the justiceother construction. that there

amply supported by reportedno secret trust is thewas Afacts.
implied possession yso-called trust is from the retention of b the

vendor, agreement.isbecause there an undisclosed The facts
they appearnot as to be. There must be aare benefit reserved

or else there is no secret Pickering,to the vendor trust. Coburn v.
415,H. 424. To constitute such3 N. there must bereservation

agreement parties; necessarily agreementof the not an expressedan
expressedin inlanguage, way,but nevertheless one some either

byby language Osgood,or conduct. Putnam v. 52 N. H. 148.
lacking present case,in plaintiffThis elément is the and the cannot

ground.prevail upon his first
The contention that the mere mental attitude of the defendant

enough cannot adopted. SomethingAdeline is to create a trust be
this is Her undisclosedrequired.more than mental state did

agreement son,to an with her nor estoppel,not amount create an
legal moral,or in his favor or for the benefit of hiseither creditors.

H.Jones,Prescott v. 69 N. 305. The secret trust consists either
holding owningas own,of a out of the debtor what he does not
giving rights property apparently byhim inor of owned another.

here claimed to exist is of the latter class. hasThe trust No case
holding suggesting thatbeen found either or such a trust can be

by party only.the act of one The increated lowest terms which
understanding“ait is stated are that there must bé secret between

” Pickering, 415,Coburn v. 3 N. H. 425.parties.the Adeline’s
purposethan giftto no more a to make a tointent amounted Wil-

negotiations,intent did not enter into their orAs thisliam.
conveyance her, complain.to his creditorsthe cannotinduce
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Eq. 411; etc.Doby,Cureton v. 10 Rich. Bank v.Crawfordsville Cartert
317; Barrett,Hesse 41 Ore. 202.89 Ind. v.

It is that if there no trust,next claimed was secret then there
Aagreement at all. contractwas no involves what is called a

meeting parties.of the minds of the But this does not mean that
they must have arrived at a common mental touchingstate the

byin which theirmatter hand. The standard judgedconduct is
isrights internal,their are limited notand but external. In the

incapacity, the questionabsence of fraud or is: partywhat did the
makingsay do? of a dependand “The contract does not upon

minds; dependsparties’of the it onthe state their overt acts.”
307; Hodgdon,Holmes Com. Law v. 147 Mass. 304.Mansfield
person expressedfix withare to the such consequences“We as

”the result of his 4 Wig.are reasonable volition. Ev., s. 2413.
Thus, in Co.,it was decided Gale v. Insurance 41 170,N. H.

policythat one who takes out a second of fire insurance while
the is inearlier one force cannot avoid the effect of byhis conduct
showing policiesthat he never intended to have the in force

veryat the same time. “Wo think it clear policythat a issued
upon his application byown cannot be affected any mere intention

mind,or secret determination of his own not communicated to
depend on,others. Its effect must and be determined by, his

acts and declarations communicated to others.” Ib. 174.
inThere are cases this state which may denyseem to this doc-

trine and unexpressedto hold that the intent is of controlling
importance. holdingThe in Morrill,Norris v. 40 N. H. 395, 401,
that there can be no demand unless there be an intent to make
one, lightshould in thebe read of the connection in which it was
announced. The maker of the seekingdemand was proveto it.

mightIn that situation it well be that he could not claim beyond
express.what he intended to But the case is not authorityan

propositionfor the ifthat, his words and acts showed a demand,
party deprivedthe other anycould ofbe benefit accruing there-

by prooffrom that the maker did not intend a demand. That
purposethere was no unexpressedto decide that the intent controls

bythe overt action is decision,shown the shortly thereafter, in
Co.,Gale v. Insurance 41 N. H. 170.

In Taylor, 405,Hale v. 45 N. applicationH. the which had been
maymade of the rule that intent be testified to was questioned,

important principleand the placethat it had no in cases where
party estopped denythe is ordinaryto the meaning of his conduct
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203,H.Goodwin,v. 48 N. defines theis noticed. Delano limits
inproof of intent is allowed those cases. “Thewithin which

party’s evidence as to how he understood aadmissibility of a con-
upon grounds ofdepend understanding,the thattract cannot

may very important inthough grounds determiningoften bethese
understandinghisgivencredit to to such evidence. Whetherthe be

ispersonal knowledge, hearsay, consequenceor of nois founded on
actuallypoint law, provided party’sin it concurs with the otherof

concur, testimonythen hisunderstanding; if it does not sodn'd
inimmaterial, except estoppelcases ofpointon this is where the

estoppedother is wouldparty claiming that the to showhave
contract,the and then showhow he himself understood that the

uponhim to entertain and act thatpartyother induced under-
”standing. Smith, J., p.at 206.Jeremiah

concurring proved, merely wayis it is aa intent shortWhere
intelligible partiesby mutually the haveshowingof that conduct

Knox,each to the other. Ross v. 71 N. H.expressed themselves
concur,does not it is immaterial. Re­intent249. But when the

had to the external facts from which intentbecourse must then
byshown the and actsusually It must be words ofjudged.is

estoppel large partis an form a ofparties. where thereCasesthe
party, uponof oneor offer actedthat arise. The statementall

makingof a contract.typicalis caseby other,the the
incompetent proofcertain cases asmay beEvidence of intent

party. possiblethe If it isovert conduct ofin fact theof what was
yet maythe manner oftenexactly, beto conversationreproduce

lightincapable reproduction, and somemay ofIt beimportant.as
by showing the intent with which theupon itthrownmay be

is the finalafter this evidence admittedspoken. Butwerewords
was,secret intent but whatis not what thedecidedquestion to be

aby conduct, taken as whole.the overtexpressedwasintent
H. 431.Gowing, N.v. 61Fiske

partiesminds of the “neverfinding that theargued that theIt is
papers”theappearsas it fromthe transactionactually uponmet

finding, if taken to meanThisno contract.there wasshows that
one: thatthe earlieris in direct conflict withlaw,ofa conclusion

her, expressedexplained toproposalthe wasdefendant, afterthe
deed. Theseprice, and recorded thepurchasesatisfaction, paid the
meet, so farparties didminds thein law the ofthatfacts show

makingin a contract.elementmeeting is an essentialas such
allof sale andgoverning contractselementary in the lawis“It
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iscontracts, agreement exclusivelyto be ascertained■other that the
languageparties and the usedfrom the conduct of the when it is

usages.and to knownmade, applied subject-matteras to the The
mutual, the of minds is bymust and union ascertainedassent be

proposal is made bymedium communication. A partysome of one
by languagethe in kind of mutuallyis acceded to other someand

intelligible, and this is mutual assent. Met. Cont. 14. A party
• interpretationescapecannot the natural and reasonable which

showingput does,says bymust on what he and that hisbe words
hisused and done with a different andwere acts undisclosed inten-

purpose, expressedtion. ... It is not the secret but the
governintention, in the absence of fraudwhich must and mutual

estopped denyA topartymistake. is that the intention communi-
”cated the side was his realto other intention. Stoddard v. Ham,

by129 383, 384, 'meetingMass. “What is meant of385. minds’
agreement bythe the parties expressed.”is reached and Hudson

Company, 255, 257.v. 137 Mich.
The facts found show wasthat there a contract between these

parties. proposed priceThe vendor to sell at named,a executed
deed,a and representative.delivered it to the vendee’s This

representative explainedin turn the transaction to the purchaser,
expressed therewith,who paid purchasesatisfaction the price,

and had the deed recorded. The words and partiesacts of the
susceptibleare of one Theybut construction. completeshow a

agreement and a full execution of the contract. The effect of this
destroyed byis not proof partythat one misunderstood the legal

they■effectof what Lillie,said and did. v. 405;Clark 39 Vt. Borden
Railroad,v. N. 570; Company,113 C. Harris 97 465;v. Ga. Durgin
Smith,v. 133 331;Mich. FoodWilbur Stock Co. v. Bridges, 160

Mo. 4App. 122; Wig. Ev., s. 2423.
The finding that of partiesthe minds the did explainednot meet is

by findingsother accompanying meaning isit. The that there
awas unilateral mistake as the theto effect of contract which had

been made. If this groundcould ever a affordingbe for relief
agreementfrom the into,entered onlyit would be at the instance

of the mistaken party. Such a situation would not make the con-
tract nullity.a most, onlyAt the contract could be treated as
voidable, optionand partythat at the theof who acted upon
an erroneous belief. Until fit takepartythat saw to action, the
contract anywould stand like theother one where element of
mistake did Hall,not N.exist. Nelson v. 60 H. 274. Whether

VOL. 12LXXVII. .
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correctly in that case need notappliedmistake waslaw totbe as
Assuming was, it does not entitle thisthat itbe considered.now

presentin case the defendant Adelinerelief. If theplaintiff to
docontract, soughtshe has not to so. On thethecould avoid

error toinformed of her she elected standcontrary, after she was
inceptionnot the ofas made. This election wason the contract

the contract. The contract existedIt did not makeher title.
Ifher assent to it. it was liableexpressedtime she firstfrom the

untilby her, it in force so avoided.to avoided wasbe
trust. The claim of thedoes not create a secretThis situation

in assentof a defect Adeline’s toplaintiff hold the land becauseto
there was no contractupon propositionrests the thatthe sale

property.to Tocontinued be William’sand therefore the land
ground, of course show that no sale wasprevail upon he mustthis

by giveshershowing sale was voidableA mere that themade.
to avoid.plaintiff rights until she electsthe no

Harryexception testimony of William and WoodsThe to the
deposition given by Adeline”thefar as it tended to contradict“so

partiesthewas said and done betweenmust be overruled. What
testimonymatters,in As to these theis the case.questiona vital
perceivedisevidence, and no reasonHarryof and was directWilliam

pre-ruleThere is no of whichwhy it should not be received. law
can, testimony he has adducedproving, if he thatpartyvents a from

hisimpeachhe not own witnessis The rule that shallerroneous.
competenthe otherwisecannot introducedoes not mean that

other evidenceput inevidence, merely because he has theretofore
way.othercontradictory The are all theof tenor. authoritiesa

457, and authoritiesWalker,v. 22 N. H.Swamscot Machine Co.
essentialwas not anunderstanding of the transactioncited. Her

evidentiaryanof If itdispositionin the the case. wasfact final
son,her hertending place between andfact, to show what took

issue, subj to modificationbut was ectit not conclusive of thatwas
by of the transactionscompetent evidenceor contradiction other

upon whichdeposition a statementthem. The was notbetween
from afterwardparty acted, estopas heradverse had so tothe

evidence, subject to the rulesmerely-a piece ofdenying it. It was
testimony general.to inapplicable

superiorinreached theno error in the conclusionThere was
court that the bill should be dismissed.

overruled.Exceptions
concurred.All
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Memorandum.

November, 1913,of Mr.twenty-fifth dayOn Williamthe
appointed justicean theAlberto Plummer was associate of court

by resignationfill Mr.vacancyto the occasioned the of Justice
Bingham, upon January session,and took his seat the bench at the
1914.

Rockingham,
3, 1913.Feb.

HamptonGranite State Land v. & a.Co.

Hampton v. H.Moses Dow.

HamptonH.Moses Dow v. & a.

statutory provision just expense constructingThe that a ofshare the of and
maintaining may against deriving speciala common sewer be assessed land

(P. 4)79,S., ground deprivesbenefit therefrom c. s. notis invalid on the that it
property process law,the landowner of per-his without due of nor itbecause

making unproportionalmits the of and unreasonable assessments.
constitutionality questioned byonly rightsThe of a canstatute be one whose

infringed by provisionare the which is claimed to be invalid.
petitionOn a for the abatement of a 4,sewer assessment made under section

chapter 79, Statutes, superior authorityPublic the court has to order a new
justice require.assessment if shall so

provision anylease, paid byA in a that taxes the lessee shall be deducted from
rent,the annual to byheld not entitle to pay-him an allowance ofreason the

againsta promises.ment of sewer assessment the demised
paidA againstlessee who has the amount of a taxentire sewer the demised

premises havingis entitled to contribution from an estate,others ininterest the
estopped right byand not to appealis assert originalthis failure to from the

assessment.

(1) Petition, for the anabatement of assessment bymade
the Hamptonselectmen chapter 79,of under Public Statutes.
The case is the same as reportedthat 76 N. H. 1. After the filing

opinion, plaintiffsof that the petitionamended their and made the
Hampton Beach Improvement Company partya defendant.

1898,April 1, the Hampton gavetown of Improvementthe Com-
pany a parcellease of a of embracingland the lots bynow held the
Land Company, in providedwhich it was that the land should not


