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Carter,Solon A. Treas.,State v. Daniel Craig, Adm’r,A. a.&

agrees conveyWhere the owner of farm bya to the will in consideration ofsame
support him his duringfurnished to and wife lives, property passingtheir the so

subject 1,is to chapter 68, 1907,taxation under section Laws unless the devisee
exceptedis of theone class.

imposition upon property passing by anyof conveyanceThe a tax tointended
possession enjoymentintake effect or grantor,after the notdecease of the

purpose raising revenue,for the of preventbut to the fraudulent use of such
transfers, ground unreasonablyis not unconstitutional on the that it limits

rightthe of freedom of contract.
provisionUnder the of the constitution which authorizes the enactment of such

promote public legislaturewelfare,as will empowered imposelaws the the is to
byon thereasonable restrictions freedom of action secured to individuals the

rights; legislative clearlyof purpose constitutional,bill and when the is the court
an thereby imposedcannot declare act invalid unless the restrictions are such

pronouncethat a manfair-minded must them unreasonable.

Appeal.Probate ruling the,Transferred -without a from April
term, of1912, superior by Pike,the J., upon agreedcourt an state-
ment of facts.

21, 1906, P. aFrench, Candia,December John resident of entered
a agreementinto with Stone,written Arthur W. then a resident

of Vermont, by agreedterms ofthe which Stone to care for French
during survivor,and his their lives and duringwife the life theof

family partwhich time Stone and his were to aoccupy of the dwell-
ing-house farm; consideration,and aon French’s for further French
agreed farm,convey stock, byto and toolsthe to Stone will. Pur-

contract,suant French January 8,to this executed a onwill
following1907, give, bequeath,which contained the clause: “I do
farm onand devise the homestead which I now live and also the

(meaning to include all of realmy exceptmeadow estate the wood-
Chester), myin Candia and in allpartly partlylot with of stock and

Stone,farming tools, Arthur W.to on condition that he lives with
my duringcares for and wife ourand me natural lives.”

Shortly upafterward took his at theStone residence French
fully performed part contract, caringfarm and his of the for French

26, 1910,Januaryhis death and for Mrs. French until heruntil on
3, acceptedJanuarydeath on 1911. Stone the devise of the home-

personalbequestfarm of and took titleproperty,stead and the
foregoing will, completionunder clause of the in ofthereto the
was not to French.his contract. He related
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probateThe property passingcourt decreed that the to Stone
under French’s will subject legacy tax,was not to a and the state

appealed.treasurer

James P. Tuttle, attorney-general, Joseph Matthews,and S. for
plaintiff.the

Moodybell Bennett,S. for the defendants.

Per Curiam. The passing propertystatute makes the by. of
subjectwill ato tax when beneficiary, case,the as in this does not

come exemptions.within its 1907, 68, providesLaws c. s. 1. It
that property“all jurisdiction state,within the of the real or
personal, any therein,or interest . pass. . shall bywhich
will ... any person,to absolutely trust,in [exceptor to
the exempted shall be subject perto a fivetax of cent of itsclass!
value for the use of the state.” It in the caseappears that French
made a bequeathingwill devisingand propertyto asStone to the
devolution of which soughtthe tax is to be thatimposed, he did
this pursuant to an agreement, that provedthe was allowed,will and
and that acceptedStone the provisions of the will and took title

propertyto the thereunder.
The bequeathcontract was to and devise the property to Stone.

It was a convey,not contract to but to make a favor;will in his
and havingFrench will,made havingthe and Stone accepted its
provisions and taken title propertyto the thereunder, the trans-

bymission was will and is subject Kidd,to the tax. Matter of
274,188 N. Y. 276. It can make no difference that there was a

valid consideration for the contract property byto transfer the
will. The imposition of the tax is not limited property passingto
gratuitously by will, but extends property” passing.to “all so

legislatureIf the had intended to impositionlimit the of the tax
propertyto passing gratuitously, so;it could easily have said
by providingbut that all property passing by subjectwill should be

the tax,to it manifested an intention not to so limit it. State
Street Trust Co. v. Treasurer, 209 Mass. 373; Gould,Matter 156of
N.Y. 423.

The same intention is manifested in the ofprovisionsfurther
section 1, which subject to the tax “all . .property . which

passshall by... deed, grant, sale, or gift, made or intended
taketo in possessioneffect or enjoyment after the thedeath of
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“grant” that“deed” and do not indicategrantor.” The terms
•gratuitous subject the tax. Trans-to be totransfers must bethe

usually uponbased a con-conveyanceof areby such methodsfers
always only limitation on theis. Thesideration, and a “sale”

transfers, gratuitous otherwise,oruponthe tax suchofimposition
to takethey are not made or intendedto be whenwould seem
grantor,death of theafter theenjoymentin orpossessioneffect

bargainor, donor.or
discharged.Case

foregoing opinionin the3, justices concurred1913,June the
argument on theBingham, invitedby Mr. Justice butprepared

1, chapterconstitutionality much of sectionof soquestion of the
bythan will orpassing otherpropertyas taxes68, 1907,Laws

inheritance.

(Mr.Joseph Matthewsand S.Tuttle, attorney-general,P.James
orally), plaintiff.for theMatthews

Sulloway, for the defendants.Cyrus A.Moodybell Bennett andS.

involvesargument was invitedas whichissue toYoung, J. The
inrights, readof whenthe effect of the billofthe consideration

generalthe courtpowerthe oflimitation onwith theconnection
itDoes5 of the constitution.in articlelaws, containedto make

any way rights securedin limitmaking laws thatofforbid the
makingonly of lawsrights, theby of orthe billto individuals

unreasonably?rightsthat limit such
to remember thatconsidering questionin thishelpfulIt will be

added andnothing can beentity, to whichlaw is an abstractnot
thingis suchthere noaway; fornothing can be takenfrom which

regulatetobody of rulesis intended aby thatlaw,as natural if
promotetocalculatedhumanity, andconduct, as old ashuman

development.stagesall of humanand inat all timesjusticehuman
necessarilybody rules, lawsa forbe such ofis nor canThere neither

politicalandchanges industrial conditionsinchange thewith
aitself, butin and ofis not an endwords, lawIn othertheories.

theirto effectuateemploythe means lawmakersend,an ormeans to
teachesas Blackstonefound,made—notshort, law isInpurposes.

pur-and thepurposes;its maker's69) effectuate(1 Bl. Com. —to
they our constitutionframedhad in view whenpeoplethepose
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whole, thatcommunitythe as a notpromotewas to the welfare of
theseclass individuals. Withany particularof individual or of

positionin the limits withinmind,facts in are a to considerwe
inquirelegislature may act; specific, towhich the or to be more

intended to forbidpeople adoptedwhether the who the constitution
conveyancetheright propertythe state to tax the to succeedto when

in theenjoymentin possessionis not intended take orto effect
raising revenue,agrantor, ofpurposelifetime of the not for the

conveyances paymenttheto avoidpreventbut to the use of such
legal defendants contend1907, 68,a tax. Laws c. s. 1. Theof

contract, asright freedom ofpropositionthat this limits their of
right by rights, and is for thatthat is secured to them the bill of

reason unconstitutional.
sound, theirpremisesIf is the defendants’ areit conceded that

anyall that innecessarily lawsconclusion does unlessnot follow
under-way action, rightthat wasrestrict of asindividual freedom

or con-1783, is, “repugnantstood in are unconstitutional —that
only rights anConst., art. 5. Thetrary thisto constitution.”

had) rightsare secured(or, matter,has ever theindividual for that
liberty, propertyandby Therefore, life,the torightsto him law.

werethey adoptedthe had in when the constitutionpeople mind
Const., art. 89by existing laws. [90].those secured to them

by ofthe billConsequently, rightsthe secured to individuals
law.rightsare their the commonrights under

any onimpose limitationsgeneral power toIf t’he court has no
law, then so muchrightsthese that were unknown to the common

powerthe topurportsthe as to conferarticle 5 of constitutionof
If itmeaningless.general is thanmake laws on the court worse

any way an individual’s common-powerhas inno to restrict
makepower torights life, liberty, property,and it has nolaw to

hislawmaker can effectuatelaws; only waythe in thefor which
omitmust do orpoint thingsis the individualspurpose to out

legislaturewords, if thethey liability. In otherif would avoid
toright individualsimpose any on the ofcannot restrictions

law, itcommonto thefreedom of action that were unknown
it wasfor whichabsolutely powerless accomplish purposetheis to

being.intocalled
aitself,in and of butalready appeared,has a law is not an endAs

theyhad in view whenend; peoplemeans to an and the end the
Thepublic welfare.adopted promotethe was to theconstitution

legis-awas to createthey purposemeans devised effectuate thatto
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lature and. powerendow it with maketo reasonable and wholesome
laws, givingand power equivalentit that was giving powerto it to-
impose new limitations on action;individual freedom of afor law is
a rule the state imposes on its citizens for the delimitation in-of
terests, or to rights Therefore,limit their and anyduties. rule that

imposedoes not a right everylimitation on the of individual who-
comes within its operation lacks an essential element aof law.

This keptfact should be in mind when considering the effect of
the in question.limitation If peoplethe had not intended to-
give general powerthe court to purposeeffectuate the for which

created,it was very improbable,it is say least, theyto the if would
have said: power authority“Full and herebyare given grantedand

generalto the court make, ordain,... to and establish all
manner of and orders, laws,wholesome reasonable statutes, ordi-
nances, directions, ,and theyinstructions . . as may judge-
for the benefit and welfare of this state and for governingthe and
ordering subjectsthereof and the Const.,of the same.” art. 5.
Can anythere be peopledoubt that the supposed they were giving

generalthe powercourt to make theylaws when adopted article 5-
theof And legislaturesince the cannot make a newconstitution?

law imposingwithout restrictions righton the of individual^ to-
freedom of action that law,were unknown at common can there

anybe doubt but what people givethe intended it power?'to that
short,In when the people gave legislaturethe power maketo such

reasonable and wholesome laws as it promotethinks will publicthe
welfare, they necessarily powergave it imposeto such reasonable
and wholesome rightsrestrictions on the secured to individuals
by rightsthe bill of as it thinks will be for the best interests of the
community, notwithstanding such restrictions were unknown to-
the common law as it was in Normand,understood State v.1783.

541,76 N. H. 543; Roberts,State v. 74 476; Cohen,N. H. State v.
543;73 N. H. Dow,State v. N. H. 286; Griffin,70 v. 1;State N. H.69

v. Cate,State 58 N. H. 240; State v. Clark, 28 N. H. 176; Pierce v.
State, N. H. 536; Mayo13 v. Wilson, 53,1 N. H. 57. Although

generalthe court has topower change law,the common its power
in this respect is limited both as purposies mayto the for which it

(Opinionlegislate Justices,the 76 N. 609;H. v Jackman,Stateof
318;N. H. Curry Spencer,69 v. 624)61 N. H. and as to the means

may employit purpose.to effect its State v. Silverman, 76 N. H.
309; State v. Ramseyer, 31;73 N. H. Colby,Carter v. 230;71 N. H.

Jackson,State v. N. 511;69 H. Gerry,State v. 495;68 N. H. East
Kingston Towle,v. 48 N. H. 57.
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1,had in view when it enacted sectionlegislaturethepurposeThe
money1907, pay expenseswas raise to the68, Laws to•chapter

byby taxing right property passingthe to succeed tothe stateof
necessaryIt will not be to consider the con­inheritance.will or

question.stitutionality purpose, longer openfor that is no anof this
Kidder, purpose rightN. H. The to tax thisThompson v. 74 89.

prevent provisionsa came under itspurpose to those whoincluded
tax; the means theescaping payment legislaturethe of the and

purpose rightthe was to tax the to succeeddevised to effectuate
by any conveyancepassing not intended to take effectpropertyto

theenjoyment grantor,in lifetime of the the samepossessionin or
by is,though passed purposeit will or inheritance. That theas

when taxedlegislature righthad in view it the to succeed tothe
by conveyance revenue,aproperty such was not to raise apassing

conveyancespreventbut the use of such to defraud the state.to
Therefore, question on this branch of the case is not whetherthe

right byproperty passingthe state can tax the to succeed to such
revenue,conveyances purpose raising afor the of but whether it

may conveyancespenalize the use of calculated defeat theto collec­
tax, preventa their purpose.tion of lawful in order to use for that

usually employedThe. in this state determine thetest to constitu­
tionality, purpose legislaturethe innot of the had view when it

statute, employedenacted a thebut of means it to effectuate a
inquireispurpose,constitutional to whether the restrictions it

imposes rights by rightson secured to individuals the bill of are
(State Normand, N. H. 541, 543),unreasonable v. 76 and not whether

imposes any If)it asright.restrictions on such the defendants
contend, applythis is the test purpose,not most courts for that

enough sayit is provides legislatureto that our constitution that the
may laws;make and and alreadyreasonable wholesome as has
appeared, way saying maythat is but imposeanother of that -it

and rightssuch reasonable wholesome restrictions on the secured
by rightsindividuals the bill as it thinks areof for the bestto

Further,of the state. the trend of modern opinioninterests
Borgnis v.everywhere Company, 327;is in this direction. 147 Wis.

SuperiorState v.Clausen, 156; Court,v. 65 Wash. 67 37;State Wash.
U.McGuire, 549;etc. R. R. v. 219 S. Noble BankChicago State v.

Haskell, U. S. 104.219
case,test of reasonableness to the facts of thisapplyIf we the

taxing right propertythe to succeed to passingthe issue is whether
conveyances possessionintended to take effect inby enjoy-not or
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lifetime grantor,ment in the of the not for purposethe of revenue,
theprevent conveyancesbut to use of such the purposeto defeat

the act,of constitutes an unreasonable interference with the right
byof freedom of contract to thesecured defendants the bill of

questionrights; is conveyancesfor no raised but what such are well
adapted the Although questionto defraud state. the of the reason-

the employedableness of means to purposeeffect the of the act is
legislature determine,for the the ifcourt—to still an act—not

that,clearly saytheis unreasonable courtso can no fair-minded
reasonable,think it inman can then and that thecase court must

repugnantact is the constitution; legislaturethat the to for thehold
by its mere fiat make indisputablycannot that reasonable which is

unreasonable.
legality imposedthe of the tax on dependsSince the defendants

taxing property bypassing conveyances,such preventon whether to
state,defraud thetheir use to constitutes an unreasonable inter-

rightthewith of freedom of byference contract secured to them
rights, the constitutionalitytest determine thethe bill of to of this

1, 68, inquiresection chapter 1907,of Lawsprovision is to what the
anyit;thinks of act such aaverage approvesman for man is whole-

in sense,and reasonable the constitutional notwithstandingsome
respects, byin securedrightsit limits some to individuals the bill
alreadyhasrights. appeared, questionAs the theof of reasonable-

imposesanness the restrictions act on the secured in-rightsof to
by the bill' of for therights legislature,dividuals is not for the court.

constitutionalitytheConsequently, test determine theto of the
question inquireprovision in is for the whethernot court to it

taxing right property passing bythe tothinks to succeed such
conveyances, in preventorder their use the state,to to defraud

an with the rightis unreasonable interference freedomof of con-
tract, saywhether it can that that is allbut what fair-minded men

sayonlythink. The court not cannot that is whatthat such men
think, contrary saythe such,but can almost all men agreeon must

rightthis that istaxing purpose thingthat for the reasonable to do.
merit makingThere is no in the that thecontention reasonable-

constitutionalityness the limitation the test of is makeof to the
today somethingmean andthingone differentconstitution tomor-

undoubtedly many.actsIt is true that arerow. that sustained
today a years ago;would not have been sustained hundred but that

nothing except conditions,industrial politicalthat andproves
constantlywell, are changing. tendencyas It has notheories



•Craig. 207v.CarterN. H.]

does not mean thethe constitutionthatthe contentionto sustain
it,framed for the consti-the men whotoday toit meantthatsame
newimposinglegislature restrictionsthedoes not forbidtution

rights.by the bill of Whatindividualssecured torightstheon
rights.onrestrictions suchunreasonableimposingisforbidit does

had in view whenpurpose peoplethealready appeared, thehasAs
laws was to enable itto makegeneral powercourtthethey gave

publicthe wel-promotelaw as wouldchanges in thesuchmaketo
constantly changing, and thatwereknew conditionsTheyfare.

peoplewelfare of thepromote theadaptedwell towerelaws which
wholly inadequate purpose;for thatmighttime becomeat that

body gaveand itthey legislativecreated areasonthatand for
imposelaws, powerincludes the to suchwhichmaketopower

on individual freedom ofand wholesome limitationsreasonable
They did notpromote publicthe welfare.thinks willas itaction

court,generalthepoweron the ofany other limitationimpose
purposea iseffect constitutional concerned.far as the means toin so

dependsof a law on the situa-'the reasonablenessThey knew that
passedthe law is on the situationexists at the timeas ittion —not

adopted. The menwhen constitution was whoexisted theas it
they legislating,knew were not for theframed the constitution

time, give legis-and must have intended to theallbut forpresent,
far, least, asreasonably hand, in at the means ita free solature

ispurposea concerned.to effectuate constitutionalemployed
constitutionalitydetermine the of thequestion of the test toThe

considered, as questionand thatpurpose has not been tolegislative
expressed.be The same is also true ofopinion is intended tono

questionin is as aprovisionthat the validstate’s contentionthe
measure.revenue

discharged.Case
All concurred.


