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1, employers’ liability (Laws'Mill,” (b), ofas in subdivision section theused act
only building163), manufacturing on,1911, not a inc. includes which is carried

flume, yard, ways providedmilla and a and forbut also dam the use of em-
ployees.

anyperson engaged shop, mill, factory,in mechanicalA manual or labor in a or
machinerypower-drivenplace, personswhich isin used five orother and more

employers’ liabilityemployed, is entitled to of thethe benefits ifare act in-
arising employment.jured by theout of or in course ofaccident the

employers’ liability popularin section 2is used of the in itsAccident” act sense
any unexpecteduntoward and event.and includes

by engaged perform,is a in work wasa servant lulled fall while he hired toWhere
expedted performto believe he was toand he had reasonable cause at thatwhich

fatality arisingtime,particular the is attributable to in“accident the course of
meaningemployment,” phraseofwithin the that as in 2the used section of the

liabilityemployers’ act.
’brought employers liabilityin an action under theWhere the evidence act tends

by escapedfromto show that a servant killed a fall a narrow walk would have
railinginjury provided, any railingofif a suitable had been the absence war-

finding parta of fault on of the defendant.rants the
injured undertaking customaryA is while to do his workservant who ab-under

normally chargeable negligencehazardous conditions is not with as matter of
conclusivelylaw, dangerappears apparentthatunless it the sowas that an

ordinary knowledgewith the ofman same the situation would not have en-
countered the risk.

injuries resultingCase, personalfor in ofthe death Erastus S.
broughtBoody, plaintiff’s intestate, chapterthe under 163, Laws

by juyy1911. plaintiff.of Trial and verdict thefor Transferred
term, byfrom April 1913, superior Plummer,the of the J.,court

defendants’,exceptionson thethe to denial of a formotion the direc-
inof a theirtion verdict and to of thefavor instructions court.

employedBoody by inwas the defendants to work and about a
power-driven machinerymill in which was andused five or more

persons employedwere in manual and mechanical labor. The
machinerythewater to drive was taken from a river and flowed

throughfrom a dam an open equippedflume twowith racks —one
located at the intake and the other near the catchwheels —to the

came highrubbish which down the stream in times water.of It
Boody’swas to cleanwork the racks theywhenever needed cleaning,

doing expectedand when so he was to narrow,stand on a unrailed
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pull thewalk and the rubbish out of racks with a rake. The water
high morningon of the accidentwas the and there was rubbish in

alive, Boody standingWhen lastboth racks. seen was on the walk
very the river and back thenear with his to stream, with a rake in

hand, attempting pullhis to some brush out of the rack at the intake.
missingA few minutes later he was and could not be found. Twelve

days bodyhis waslater recovered from the river below the mill.
drowning a rakeAfter the broken was found in the flume and a

freshly rake handle was found in the river.broken

orally), plaintiff.& Howe forMartin Hoive the{Mr.

Jones, Warren, Manning& ManningWilson orally),{Mr. for
the defendants.

ByYoung, chapterJ. the of 163,enactment 1911,Laws of the
legislature changetointended the common law so that one iswho
injured by engagedaccident while in work in which the risks are
great may compensatedand difficult to avoid part,be in least,at for

thereby sustained,loss if is arisingthe the accident one out of and
employment, regardlesscourse ofin the the of the cause of his

2).injury (s. It understood,seems to have been however, that this
change could not be made without the ofassent all those affected

therefore,by necessary,it. It was from that view-point, to secure
bythe assent of those affected act well providethe as as to for com-

pensation injured.theto It is the officeof section 1 to define those
operation act,who come within the of the of 2,and 3,sections and

4 to induce them accept provisions.to its The means devised to
acceptance by employersinduce such (1) providewere: To ifthat

employee injured by arisingan is accident ofout and in the course
the employment, part byof caused in whole in negligenceor the of
employers agents,his or of their servants or employersthe shall be

“employeeliable sustains,to the for all lossthe he and he shall not
be held to have assumed the risk” of injury,his but there shall “be

liability anyno under this injurysection for to which it shall be
appear bymade a preponderanceto of evidence negli-that the

gence plaintiff (s.the 2);of (2)contributed” and then to relieve
employers acceptwho the act in accordance provisionswith the of

imposedsection 3 from the burdens on them in section 2. In other
words, legislaturethe means the devised employersto induce to
accept provisionsthe of the act to fromwas ta'ke those who do not
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byan aonly real to action servant whichthe defenceit aboutaccept
at law.employer commonopen hisis to

complied provisionsnot with the ofhavethe defendantsSince
exceptionfirstbylaw raised their is whetherquestion ofsection3, the

(1) engagedwas inintestate one of theThat thebe found:it can
described, (2)1; injured byin that he wassectionemployments

employment; (3)in the course thearising and ofout ofaccident
(4)injury;cause his and that heto wasfault contributedtheirthat

fault.free from
in 1 is anydescribed section “work inemploymentsof the1. One

on, with,infactory, place, connection or inor othermill,shop,
machineryanyany hoisting apparatus, propelledorproximity to

inpower, shop,whichby steam or other mechanicaloperatedor
persons areplace engagedfive or more inmill, factory, or other

may“mill”labor.” The word be used asmechanicalmanual or
manufacturing is,is carried Itbuilding which on.inmeaning a

manufacturing establishment,ameaning andused ashowever, often
byusuallyisit includes all that intended thethis senseused inwhen

onlymanufacturing concern; is, it notthat includes theaofplant
done, everything appurtenantiswork butbuildings in which the

an em-an accident that will entitledescription ofThethem.to
by any inasthe act one caused defect theofto the benefitsployee

is(s. 2) the conclusion that that thetends to“plant”employer’s
1,in“mill” is section and so does thethe word usedin whichsense

(b) any shop,as inis “work“employment” describedcontext; for
asbuilding, probablyother itplace”'othermill, factory, or —not

factory in thatmill, shop, wereif .and usedthe wordsbewould
mustpresumption,this it benothingis to rebutAs theresense.

only build-1,in section includes not the“mill,” as usedheld that
dam,on,is carried but theirdefendants’ businessing in which the

ways they provide the use of their em-foryard, and theflume,
674,LawB; Eng.Am. & Enc.Cyc. 511, II,27 20ployees.

Diet., Mill; Diet.,Int. 6 Cent.Usage; Webster Newnote, Common
employment (b),intherefore, engagedintestate, wasMill. The
unless, as the de-operation of the actplaintiff is thewithinand the

par-by amust causedcontend, employee’s injury bethefendants
engagedin is inemployment which hethepeculiarrisk toticular

provisionsthe of the act.bring himto withinorder
legislaturetherefore, what thenecessary, to consider. It will be

onlyapply to workmen“This act shallwhen it enacted:intended
employments de-in thein manual mechanical laborengaged or

separatefive(s. 1). section describesThein this section”scribed
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(c),employments, (a), (b), (d), (e),and and there are certain
probably legislatureinduced' thepeculiar to each whichrisks to

exposed operationthem of act;include those to within the the for
dangers greatto these risks are and difficultthe incident to avoid.

personso, say engagedthis is the defendants it that aSince follows
employmentsof those is to relief injuryin one not entitled unless his

particular risk legislatureresults from the which induced the to
engaged employmentsinclude those in these operationwithin the

specific: They say personthe act. be more that aof To iswho
anyinjured factory,at in shop, mill,while “work or place”other

act, notwithstandingentitled to the benefits ofis not the ishe in-
by arising ofaccident out and in ofjured employment,the course his

injury by negligencehis is either fellow-servant,unless caused the of a
“by of on,one the risks incident with,or to work in connection or

proximity power-driven machinery; is,in to” injurythat unless his
by legislaturecaused one of the risksis which theinduced to include

engaged employmentin (b)those operationwithin ofthe the act.
They say every employee giventhat “not in a business or establish-

byment covered the act is within protection, onlyits but those
”. . . endangered byworkmen who are dangerous agenciesthe

act,indescribed the “while in scopethe of employment.”their
Is this contention sound?

helpful consideringIt will be when questionthe to remember that
isit the officeof section 1 to limit the workmen who come within the

operation act,-the and ofof section 2 to describe an accident that
will entitle such workmen to its benefits. In the final analysis, the
defendants’ contention is that the words “workmen engaged in

any shop,. . . in mill,work factory, or place, on,other in connec-
with, proximitytion or in to” power-driven machinery, are de-

scriptive of an accident —not an employment bringwill a—which
operationworkman within the act,of the or that those words were

limitintended to the accidents willthat entitle those engaged in
tosuch work the benefits of act,the act. however, saysThe itthat

applies engaged“to workmen in manual or mechanical labor in the
employments indescribed this section” —not to those who are in-
jured engaged in anywhile employmentsone of bythose par-the
ticular risk which induced legislaturethe to include those engaged
in it operationwithin the of the act; and there bewould more force
in the defendants’ contention if it were not for the fact that thé
description employment (d)of necessitating dangerouswork—all
proximity to explosivessteam boilers and “Provided—concludes:

byisinjury occasioned the explosion anyof such explosive.”boiler or
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legislature expressed an limit theThe fact that the intention to
persons engaged employmentin far asoperation act,of the so in the

particularas aconcerned, injuredto who are result of theare those
anemployment,in theit had mind when it described negativesrisk

wayoperation of act in samelimit the the theimplied intention to
employments con-engagedfar as in the other four arein so those

legislatureprobable if hadwords,In it is that theothercerned.
in far as four em-act,limit of the so theseto the benefitsintended

by particularconcerned, injuredto who are theare thoseployments
operation act,within the of theit to include themthat inducedrisk

proviso (d),descriptionfrom the ofhave omitted thiswouldit either
descriptions (a), (b), (c), andprovisos in the ofsimilaror included

' legislature provisothis to the de-that the addedfact(e). The
descriptionprovisos from ofomitted similar theof one andscription

in with the fact thatwhen taken connectionemployments,otherthe
1 limit toof is to the workmen whompurpose sectiondeclaredthe

2 to willof section describe the accidents whichapplies andactthe
benefits, it certain that those who aremakesto itsthementitle

2, engaged in em-in section whilean accident describedininjured
(e),and are to the benefits of the(a), (b), (c), entitledployments

they byareinjuries are and when not caused thetheirwhenact, both
legislature those en-induced the to includewhichriskparticular

operationemployments within the of the act. Inin theirgaged
an confineitsnothing in the act to show intention toshort, isthere

(b) concerned,in areengaged employmentin far as thosebenefits, so
by negligence a fellow-injuredare either the ofemployees whoto
power-driven machinery.coming Ain contact withbyorservant

English compensationthe workmen’sofprovisionsimilarsomewhat
way.in same Maude(60-61 Viet., 37)c. is construed theof 1897act

Q. B. 575.1Brook,v. [1900]
inengagedis manual or mechanicaltherefore, whoAny person,

byfactory, place,mill, or other whatever nameany shop,inlabor
machin-mill, factory, place power-drivenorshop,in whichknown,

employed, engagedis inpersons arefive or moreandery is used
the of the act if he isentitled to benefits(b) and isemployment

in em-and the course of the“by arising out ofaccidentinjured
”ployment.

that thequestion it can foundbrings whether beus to the2. This
“byin an The words accidentsuch accident.his lifelostintestate

employment”'are found inin the course of theof andarising out
liability and workmen’s com-most) employers’inmany (perhaps
construed, anyare andacts untowardAs theseacts.pensation

Thorley Co.,&Fenton v.is an accident. [1903]eventunexpected
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is,A. popularC. 443. That “accident” is used in its sense. Since
so, bythis is the intestate met his death accident unless he jumped

found, therefore,into the river to kill himself. It can be that his
death The questionwas accidental. next be isto considered whether

arisingthe accident of employ­was one out and in the course of his
ment. The accident arose out of employment,the intestate’s

the of allmeaning cases;within the nothingbut while there is that
opinioncan called abe consensus of toas what constitutes an

(Bryant N.Fissell, 72;v. 84 J. Parker v.Law Hambrookaccident
Hep. 249, Fitzgerald107 L. T. 1; Clarke,Ann. Cas. v. 1908][­—28

2 K. B. 796), of themost cases that beenhave decided since 1902
theywould have been decided as appliedif the test that iswere, to

determine an employee actingwhether scopewas within the of his
employment hewhen was injured appliedhad tobeen determine

employeewhether the by arisingwas ininjured accident the course
employment.of the For a ques­review of the authorities on this

bytion, see an article in 25Professor Bohlen Harvard Law Review
inand note 28 Cas. Therefore,Ann. 4-21. the whichmethod should

be employed in this case to whether the in­determine intestate was
byjured arisingaccident in employmentthe course of the is in­to

quire (1) cleaningwhether it can be found that he was the rack at
the be, (2)intake when the ifhappened;accident and it can whether

thoughthe morning.the defendants him cleanexpected to it that
It is true one accident,that no saw the but the intestate was seen

at or about the time it happened, standingand at timethat was on
verythe walk river,near to the stream,with his back thetoward

trying pullto ordinary gardensome bushes of anout the rack with
justrake. As no one saw happened,what it is fair to ask what

likelywould have been to ifhappen the rake handle broke or the
gave way suddenly.bushes is if thingsIt clear either of thosethat

happened mighthe lose his his onbalance and strike head the rocks
in the river. The marks bodyon his tendthat were found to the
conclusion justthat that was happen. found,what did It can be
therefore, from standingthe evidence as to where he was about the
time the happened, position river,accident his reference to thewith
and doingthe work he was intime,at that taken connection with
the evidence as to the rocks in the and found on hisriver the marks
body, either that the rake broke,handle that the on whichor bushes

pullinghe was gave way suddenly, and that he lost his balance and
fallingin struck his head Inon the rocks and was otherkilled.

words, it can be cleaningfound that athe was the the intakerack
when happened.the accident

itCan be found that he himsupposed expectedthe defendants to
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Hismorning?clean that rack that foreman testified thethat it was
duty cleaning,to clean the rack when saidintestate’s it needed but

clean morning,he told him not to it that to clean rack at thebut the
report however,evidence,wheels then for work. wasand There

finding given.to a that no such were It canwarrant instructions
cleaningfound racks and that it reasonablebe that both wasneeded

expectedthe tofor intestate think he was to clean Conse-them.
fquently doing employedound he was he toit can be that what was

do, doing way expected it,and it in the he was to do the acci-when
words, itIn can that killedhappened.dent other be found he was

. in the“by arising employment.”... of theaccident course
(N. Railroad,J.) Atl.Company, Rep. 705;De Fazio 88 Zabriskiev.v.

(N. J.) Rep.Atl. 824.88
railingIt the in fault not3. can found that were forbe defendant^

properlyif it been railed the wouldwalk,the and that had accident
words, acci-have in that for their fault thehappened;not other but

happened.havedent would not
4. intestate was free from fault? TheCan found that theit be

in cleannegligent undertakinghe was todefendants contend that
morning. bytest questionThe which to decide thatracksthe that

ordinary hiswhether maninquiry the withis answer to thethe
dangersand its would haveknowledge the situation undertakenof

walk andAlthough intestate knew the was wetwork. thethe
mightthat he lost his balance heunrailed,as as andslippery, well if

all mustsaid that menriver,into it cannot be fair-mindedfall the
doing morning, becausethe work thatagree that the risk incident to

character ofthe the instrumentalitiesthe condition of the walk orof
great danger apparentor thewas so soprovided,defendantsthe

knowledge itsof the situation andordinary man histhat the with
Consequentlyit. cannot bedangers itnot have encounteredwould

encounteringin fault for it.he wassaid as matter of law that
instruc-contention that theinThere is no merit the defendants’

jury impressiongiveto the thewere calculatedexceptedtions to
thoughrecovery accidenta even thepermittedthethat statute

It isnegligence.thehappened for intestate’shave butwould not
charge.fromcan drawn theenough say no inference bethat suchto

themanyin thatwordsfact, juryIn were told sothe
they “from the evidence”unless foundplaintiff not recovercould-

histo causedid not contributethat the intestate’s carelessness
death.

Exceptions overruled.

concurred.not the othersPlummer, J., did sit:


