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Marion FairerAVES 9. STARK Mriis & a.

Where an action of tort for physical injuries to the person is pending at the time
of the plaintiff’s decease, his administrator has two full terms in which to
appear and assume prosecution of the suit, exclusive of the unexpired portion
of the term in which the decedent’s death occurred.

Casg, for negligence. Facts agreed. The action was entered
at the September term, 1912, of the superior court, when it was
continued to the following January term, which began January 7.
The plaintiff died on that day. At the September term, 1913,
the defendants moved that the action be abated upon the ground
that no administrator of the plaintiff’s estate had appeared before
the end of the second term after her decease. The court (Kiwel, J.)
denied the motion, and the defendants excepted. An administrator
subsequently appeared before the end of the September term.

Hollis & Murchie, Hiram A. Stearns, and Henry B. Stearns
(Heram A. Stearns orally), for the administrator.

Jones, Warren, Wilson & Manning and Charles D. Barnard
(Mr. Manning orally), for the defendants.

Warker, J. The statute (P. 8., ¢. 191, s. 9) provides that if
an action of tort ““is pending at the time of the decease of onc of
the parties, it shall abate and be forever barred, unless the adminis-
trator of the deceased party, if the deceased was plaintiff, shall
appear and assume the prosecution of the action before the end
of the second term after the decease of such party.” As it is the
duty of the court to construe and interpret the language of the
statute, and not to vary its meaning by a legislative act of amend-
ment, it is evident that the term of court during which the original
plaintiff died cannot be deemed the first term after her decease,
and that the succeeding terin was not the second term after that
event. The fact that she died on the first day of the term, rather
than on the last day, is of little significance, since her death occurred
during the January term, and under the statute the administrator
had two full terms after her death in which to appear. As she
died during the January term, the unexpired part of that term
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after her death was not the first term succeeding her decease,
within the plain and unambiguous language of the statute. The
limit set by the legislature was not reached until the end of the
September term, the first term after the party’s death being the
May term, and not, as claimed by the defendants, the January
term. P. 8., ¢. 2, s. 34.
Exception overruled.
All concurred.
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Magry L. Corron, Ex’z, ». Auice R. FLETCHER & a.

Where a widow waives the provisions of a will which gives her a life estate in
certain funds, the remainders are not thereby accelerated so as to take effect
immediately, if it is evident that the testator did not intend such a result.

If in such case the widow’s waiver results in a substantial diminution of the funds
available for distribution among the remaindermen and at the same time leaves
the income allotted to her by the will undisposed of, the latter should be applied
in making up the disappointment of the legatees, such reductions in amount
and changes in time of payment being made as shall equitably apportion
their respective losses and effectuate as nearly as may be the intent of the tes-
tator.

In the absence of a contrary provision in the will, pecuniary legacies are payable
at the end of a year from the decease of the testator, without interest.

Where a will provides for annuities to certain persons until legacies to them are
paid, and by an evident mistake the clause includes the names of two persons
t0 whom nothing further is bequeathed, the will may be given effect by paying
to such parties the sums specified for the year which would elapse before their
legacies, if given, would be due.

Biur v Equity, for advice as to the duties of the executrix of
the will of John E. Cotton. Carl Cotton, a trustee under the will,
joined in asking direction as to his duties. At the request of the

_ parties, the case was transferred without a ruling from the Sep-
tember term, 1914, of the superior court by Kivel, J.

John E. Cotton died in 1912, testate, leaving an estate of about
$300,000. He was survived by a widow, several nephews and
nieces, and Alice R. Fletcher, who, though not related to him, had
been reared in his family and was treated as his daughter.

The will gives the widow a small amount of property outright,



