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Fairgraves v. StarkMarion Mills & a.

physical injuries person pendingWhere an action of tort for to the is at the time
plaintiff’s decease,of the his administrator has two full terms in which to

appear prosecution suit, unexpiredand of portionassume the exclusive of the
of the term in which the decedent’s death occurred.

Case, negligence. agreed.for Facts The action was entered
September term, 1912,at the superior court,of the when it was

following January term,continued to the began Januarywhich 7.
plaintiffThe day.died on that September term,At the 1913,

the defendants moved that the uponaction be abated groundthe
that plaintiff’sno administrator of the appearedestate had before
the end theof second term after her The (Kivel, J.)decease. court

motion,denied the and excepted.the defendants An administrator
subsequently appeared Septemberbefore the end of the term.

Hollis Murchie,& Hiram Stearns, HenryA. and B. Stearns
(Hiram A. orally),Stearns for the administrator.

Jones, Warren, Manning&Wilson and D.Charles Barnard
(Mr. Manning orally), for defendants.the

Walker, (P. S., 191,J. The c. 9) providesstatute s. ifthat
an action of tort “is pending at the time of the decease of one of
the parties, it shall barred,abate and be forever unless the adminis-
trator of the party,deceased if the plaintiff,deceased was shall
appear and prosecutionassume the of the action before the end
of the second term after party.”the decease of such As it is the
duty of the court to and interpret languageconstrue the of the
statute, and varynot to meaning by legislativeits a act of amend-
ment, isit evident that the duringterm of court originalwhich the

diedplaintiff cannot be deemed the first term decease,after her
and that succeedingthe term was not the second term after that
event. The fact that dayshe died on the term,first of the rather

the day,than on last is significance,of little since her death occurred
during January term,the and under the statute the administrator

two fullhad terms after her in appear.death which to As she
during January term,died the unexpired partthe of that term
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decease,succeedingwas not the first term herafter her death
the Theunambiguous languageand of statute.plainwithin the

theby legislature was not reached until the end oflimit set the
being theSeptember term, party’sthe first term after the death

JanuaryMay by defendants,term, not,and as claimed the the
S., 2,term. P. c. s. 34.

Exception overruled.
All concurred.
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Mary R. Fletcher & a.Cotton, Ex’x,L. v. Alice

givesprovisions a life estate inof a will which herWhere a widow waives the
therebyfunds, so as to take effectcertain the are not acceleratedremainders

immediately, not intend such aif it is evident that the testator did result.
a substantial diminution of the fundsIf in such the widow’swaiver results incase

among and at the same time leavesavailable for distribution the remaindermen
by of,undisposed appliedwill the latter should bethe to her theincome allotted

making disappointment legatees,up of such reductions in amountin the the
being equitably apportionchanges paymentof as shalland in time made

nearly mayrespective and effectuate as as be the intent of the tes-their losses
tator.

contrary will, pecuniary legacies payableprovisionIn a in the arethe absence of
year testator,of without interest.at of a from the decease thethe end

legaciespersonsprovides annuities to certain until to them areWhere a will for
by personspaid, the names of twomistake the clause includesand an evident

may given bynothing bequeathed, payingwill be effectto further is thewhom
yearspecified elapseparties for which would theirto sums the beforesuch the

legacies, given,if would be due.

the theEquity,Bill for advice as to duties of executrix ofin
Cotton, will,a trustee under thewill Carlthe of John Cotton.E.

requestas his duties. At the of theasidngin direction tojoined
rulinga the Sep-without fromthe case was transferredparties,

'by Kivel, J.term, 1914, superior courtof thetember
1912, testate, leaving an estate of aboutdied inE. CottonJohn

by widow, nephewsa several andwas$300,000. He survived
him, hadFletcher, who, though not related toand Alice R.nieces,

daughter.hisfamily and was treated asreared in hisbeen
outright,propertya small amount ofgiveswill the widowThe


