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April 13, 1914.

Clough & v. & MaineE. D. Boston Railroad.Co.

provision in the railroad consolidation acts of 1883 and 1889The contained and
freightschapter Statutes,in Public that rates for fares and shall156 of the

thereunder, pro-on roads leased or united was not intended tonot be increased
any specific given service,ahibit increase of rate for but tothe reasonable

public aggre-as in the collection from the offorbid such increases should result
gate charges in excess of the cost of the same character and volume of traffic

JulyAugust 1, 1883, 24,. onrates in force on and 1889.under the
mayfreight charges againstshipper paid maintain anA who has unlawful action

prevented recoveringexcess, is fromfor the and not the samethe carrier because
protest.payments made withoutsuch were

freight charges allegedshipper paid which toA who has are be excessive under
Hampshire, but which were collected inlaw of New accordance with sched-the

duly pursuancepublishedand in of theof rates filed federal statutesules
regulating commerce, recoverycannot maintain an action forinterstate the

in the courts of this state.of such excess

Assumrsit, freight $1,636charges allegedto recover'back of
unlawfully bythe plaintiffsbeen collected from the de-to have

lumber, wit,shipments $2certain of to the sum perfendants on of
shipped pointsbetweenupon 818 carloads on' the Concord &car

Northern, Claremont,Montreal, Concord & and Tilton & Belmont
points on railwayand other situated the defendants’Railroads

term, 1912,thesystem. superiorTransferred from October of the
Chamberlin,J.court'by

(1) pointclasses: a inshipmentsThe were of four From this
pointsaid roads another in this thestate on one of to state on same

road, (2) a in this state on one of said roads apoint pointfrom to
roads, (3)said from a in thispointin this state on another of state

pointsaid to a in this state on some lineon one of roads other of
by defendants, (4)and arailway operated pointthe from in this

said a inpointstate one of roads to Massachusetts on some otheron
byrailway operated defendants;the but each shipmentline of

by defendants, whollytransported partthe either or in withinwas
state, railways operated bythis over one or more the defendants

by chaptervirtue leasesand unions effectedunder 100of of the Laws
1883, 1889,the Lawschapter chapteror 5 of of or 156 theof of

byStatutes; chargedand the rates thePublic defendants and
$2 aby plaintiffsthe were car in excess thepaid legalof rates
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by transportations,those statutes for insuch that the sameallowed
Augustexceeded that extent the rates in existence on 1, 1883,to

July 1889,24, carriage.for the likeand on
pleaded generaldefendants the issue withThe the following

statement defences:brief of
bycharged, plaintiffs1. That the rates the the defendants for

transportationthe of said 818 carloads of lumber were neither
discriminatory fact; that,innor unreasonable on the contrary,
they bywere the rates fixed for such service the defendants’ regu-

bylarly chargedestablished tariffs and the defendants to all ship-
service,likepers for at the time said carloads transported,were

and did a fair andnot reasonable return for theexceed service
rendered; respectand that said rates in no anycontravened statute

regulation applicableother law or in the premises,or unless the
fact they maymere that in certain instances have exceeded the

1, 1883, July 24,in force August 1889,rates or for the carriage of
the same class pointslumber of between the same in lots,carload

by itself,taken a 17,constituted violation of section chapter 100,
1883, 17, chapter 5,Laws of or of section Laws 1889,of or of sec-

42, 156,chaptertion Public Statutes.
2. That the fact alleged excess,mere of such so far as it exists,

did anot constitute violation of either of said statutes, because
ratethe limitations contained therein do not inhibit reasonable

in particularincreases rates on commodities when byoffset de-
in commodities,creases rates on other provided that such increases

and togetherdecreases in rates taken do not result in collecting
public greaterfrom the a in aggregatesum the on the same volume

and kind traffic thanof would have been collected if the rates of
effect;1883 and 1889 had been in duringthat yeareach covered

by plaintiffs’ shipments,the while some of the rates for the trans-
portation of lumber pointsbetween certain and on particularother

incommodities certain instances exceeded the corresponding rates
1889,of 1883 and such excess was much more than byoffset de-

creased rates on lumber pointsbetween other and on other com-
modities, that, whole,and on the the rates were increased,not
but aforesaid,much reduced as so that the cost publicto the of
the freight traffic over each of said roads did exceed,not but on the
contrary less,was thanmuch the cost thereof had the rates of
1883 and unchanged;1889 remained that during yearseach of said

aggregatethe sum which the defendants collected from the public
freight uponin rates all the roads leased or united under said
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$500,000 than the same would haveby ofthe sumwas less'statutes
readjustment;remained withoutand 1889rates of 1883had thebeen

overcharge accordinglyisunlawfulofplaintiffs’ claimand that the
unfounded.

by shipments,year plaintiffs’thecoveredduring eachThat3.
defendants,operated by theon allfares roadspassengerthe rates for

100 the Lawschapterunder ofand effectedby leases unionsvirtue of
1889, chapter 156 of the Pub-Laws of orthe1883, chapter 5 ofof or

incorrespondingthe ratesfromgreatly decreasedStatutes, werelic
enacted, passen-so that the cost ofwerestatutesforce when said

less, wit,muchhas been tosaid roadspublicthe overger traffic to
had the rates of 1883 andthereofannually, than the cost$500,000

as in para-set forthby the defendantsadjustedbeen1889 not
rates and the netpassengerindecreasehereof;2 that saidgraph

a decrease thanin net of morerates has resultedfreightindecrease
the that wouldby amountannually publicthe belowpaid$1,000,000

freights inand 1883 and 1889rates for farespaid if thebeen sohave
plaintiffs’theaforesaid; and that claimdecreased ashad beennot

overcharge accordinglyis unfounded.of unlawful
limitations in therate stat-if the above mentionedeven4. That

Public Statutesthe canchapterand ofand 1889 1561883utes of
any particular rates,increasing not-the ofto inhibitdeemedbe

in rates asequivalentan decrease otherthanwithstanding more
this because:maintain actionout, plaintiffsthe cannotsetherein

to, expresslydodesignedwere not and notlimitations(a) Said
chargesfreighta shipperentitle to recover backimplication,byor

the1889,the rates of 1883 wherehim in excess of andbypaid
discriminatory fact;in butare orpaid notcharges so unreasonable

state, inonly byand enforced thecan be invokedlimitationssaid
warranto,and in its solecapacity discretion, by quosovereignits

appropriate proceeding.otherinjunction, or
and allto each the of lumber(b) respect of 818 carloadsWith

plaintiffs’ specification accompanyingin the andmentioned
tovoluntarily protest paidandschedule, plaintiffsthe without

complain offreight charges theythe whichdefendants nowthe
as excessive.

oftraffic, repaymentrates on interstateIn the case of the(c)
provi-a penalrates would be thealleged excess violation ofsuch

■ thereto,interstate commerce act and amendmentsthesions of
lawfully publishedwereas the rates collected filed andinasmuch

said act.according provisionsthe ofto
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reject theplaintiffs thereupon statement,The moved to brief as
follows:

defence,specificationfirst becauseAs to the of the matters there-
wholly immaterial,in and theset forth are also because defendants

chargedas claim ratesestopped byare matter of law to that them
100,17, chapter 1883,in of Lawsviolation section of or of section

1889,5, 42,of or17, chapter chapter 156,Laws of section Public
areStatutes, legally bindingare reasonable and the plaintiffs.on
specifications defence,the second and third ofAs to because the

set forth are immaterial and becausematters therein the claim
made,therein that said statutes do not inhibit increases partic-in

commodities,particular isular rates ason erroneous matter of
prohibit increasingthe of anylaw. Said statutes rates whatever

underupon any them,railroad leased united aboveor the corre-
1889; accordinglyand it issponding rates of 1883 or immaterial

transportationtotal of the freightwhether the cost traffic on such
road, traffic,passengeror of the or of freightthe passengerand

together,taken weretraffic thereon increased or lessened.
specification defence,As the fourthto of because the averments

asthereof are immaterial and erroneous matter of law. As to sub-
(b)and(a) specification,divisions of said it is legalthe right of a

carrier,shipper to recover back of the to the excess,extent of the
byany paid subjectrate fare on a railroador him said statutes,to

by statutes,exceeds the limitwhich fixed said no protest being re-
byquired him at time the paymentthe of of such rate or fare as a

recovery,prerequisite plaintiffsto such as the compelledwere to
pay ship lumber;said inexcess order to their and as to subdivision
(c) specification defence,of said it isof aserroneous matter of
law and immaterial.

appearing questionsIt presented bythat the of law the brief
reject likelystatement and the same aremotion to to be decisive

present pendingboth of the action and of the other actions of like
character, that,and even if a decision questionsof those does not
finally cases,dispose of said their necessarydetermination is be-

fact before the material issues canof ascertained and the cases
intelligently expeditiously tried,and presidingthe justice, by
agreement the parties, questionsof reserved so raised and partic-
ularly following:the

17,provision chapter 100,1. Whether the sectionof Laws 1883,of
17, 5, 1889, 42,chapterof section Laws of and of chaptersection

156, Statutes, forbiddingPublic an increase andof fares freights on
15YOL. LXXVII.
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the fares andor under-said statutes aboveleased unitedrailroads
1, 1883, July 24, 1889, respec-Augustin and onforce onfreights

any any givenincreasing givenof rate on com-tively, inhibit the
merelyby samemodity, plaintiffs,the or whether theas claimed

public (a) aggregatetheincreasing total cost to the oftheforbid
road, (b) freight andaggregatea or of thetraffic over suchfreight

together, whatroad taken above wouldsuchpassenger traffic over
trafficsame and volume of undercost of the characterhave been the

by the1889,and as claimed defendants.of 1883the rates
rate of those statutes entitle2. the above limitationsWhether

by incharges paid him excess offreightrecover backshippera to
arethereby fixed, said limitations enforceableor whetherthe limits

alone.by the state
theyby shippers,if limitations can be invokedWhether, said3.

same were volun-paymentsexcess when therecover back suchcan
by protest.withouttarily made them

backif is to recoverWhether, shippera otherwise entitled4.
provisions of the interstate commercepayments, thesuch excess

(c)in the defend-amendments, subdivision ofand referred toact
toa defence thespecification defence,of constitutefourthants’

in inter-repayment excess the case ofof theshipper’s action for
duly according pro-thepublishedfiled and tofreight ratesstate

act.of saidvisions

(Mr. orally), plaintiffs.for theHowe HoweMartin &

Sulloway and Mr.(Mr. StreeterStreeter, Demond, &Woodworth
orally), the defendants.Demond for

Manning (byL.attorney-general, and RobertTuttle,P.James
orally),and for the state.brief

of werecharges complainedherePeaslee, portionJ. A of the
alleges thatAs these the defendantshipments. toon interstate

andaccording lawfully publishedfiledratesthey were collected to
Thisacts.according of the interstate commerceprovisionsto the

by decisions ofa line uniforma It is settled ofis valid defence.
are soStates, schedulesthat oncesupreme court of the Unitedthe

complaintbyaremedy shipperof ispublished, the theand solefiled
jurisdiction cannotThiscommerce commission.to the interstate

by stat-parties, norby previous of theinfringed upon contractbe
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by directlytbe It beutes enacted states. cannot defeated or in­
directly. subject fully byThe has sobeen considered the tribunal

province finally pertainingexclusive it is to declare thewhose law
anythereto, superfluous.that discussion of it here is Adams Express

Croninger, 490; Chicagov. U. Ry. Company,Co. 226 S. etc. v. 226
426; Railroad,v. 506;U. S. Robinson 222 U. Ry.S. Southern v.

Reid, S. 424; Ry. State,222 U. Northern 222 370;v. U. S.Pacific
R. Mottley, 467; Kansas,Louisville etc. R. v. 219 U. S. Pullman v.Co.

U. S. Union56; Kansas, 1;216 Western Tel. Co. v. 216 U. S. Armour
Packing States,v. 56;Co. United U. S. Ry.209 Texas etc. Company,v.

U. S. 426.204
Substantially all argumentsthe supportnow advanced to the

plaintiffs’ presentedclaim were in the cases above cited. isIt
attemptuseless to consider them here. law auponto The federal

fullyquestion byhas been theelucidated federal ofcourt last re-
onlysort, and it remains for the state applycourts to it theto cases

hand.in
the rates here filedIf contravened of athe terms contract made

by defendant,the the contrary provisionswith state or were to the
existing,of a state statute theretofore the contract or the local law

yield the power congressmust- to of act uponto the subject. The
question may maywhat effect this or uponnot have the leases and

union made under thecontracts of state isstatute whichone the
controversypresent present. validitydoes not As the of the defence

clearly byis settled federal authority,so it is necessarynot to now
determine whether the herestatutes under consideration were or

apply anywere not intended partto to of carriage.interstate
No hasconclusion been reached as the questionsto other involved

in case. The pointthe decision of this is announced at this time, as
it is understood thethat state and the defendant desire to take

upon the subjectaction under the passed bystatute the last legis-
lature.

All concurred.

January session, 1914,theAt reargument was uponinvited the
questions which had not been indecided foregoing opinion,the

27,Junefiled 1913. The wascase thereupon reargued in Febru-
ary, 1914.

Howe,Dewitt C. plaintiffs.for the



Clough v. Railroad.228 [77

Streeter,Frank S. the defendants.for

and L.Tuttle, attorney-general, Manning,P. Robert forJames
state.the

everyParsons, proprietorsJ. of railroad shall furnishC. “The
terms, facilities,equaland and accommo-personsall reasonableto

propertypersonsof and theirtransportationthe overdations for
. . .railroad.

any complyshall with theproprietors“If of railroad notthe
section, they .... shall be liableprecedingof theprovisions

damages in an actioninjured his on the case.forpartyto the
every to postedshall cause be inproprietors railroad“The of

conveyance personspricesa for the of anddepots table oftheir
persons. rates shall be the same for all and. . Theproperty.

points.”freight S.,between the same P.descriptionslike offor
160, 2,1,ss. 3.c.

allegedto recover certain sumsplaintiffs’the claimIn answer to
transportationthem for the of lum-illegally collected ofto have been

to show that the sums collected weredefendants offerber, the
fact,indiscriminatory pricesnor unreasonable but were theneither

regularly tariff,by the defendants’ establishedservicefixed for such
service,allby personsthem to for like andchargedwhich wereand

a faircharged did not exceed and reasonablethe amountsthat
rejectplaintiffs’rendered. motion toservice Thefor thereturn

facts is an admission thesetting forth these forstatementthe brief
the truth the facts statedin this court of ofof the casepurposes

proceed upon groundthe thatthe discussion mustHencetherein.
the same as chargedfair and reasonable andpaid weresumsthe

plaintiffs legalais: Had thequestionlike service. Theforothers
paid,than ortransported for less otherstheir lumberright haveto

They speciala per-do claimrate? nota reasonablefor less than
rail-others,a than but contend thatrateprivilege lowersonal for

are forbiddencertain statutes tounited underleased orroads
highera rate than wasof lumbertransportationcharge for the

innamed those statutes.upon certain datescharged
1883, orthe lease100, Laws of authorized17, chapterSection

rates for fares and“Provided, that therailroads:of certainunion
any parton1883, shall not be increasedexisting August 1,freights
operatingunited, in theand the decreaseorso leasedof the roads

anyuniting roads shallleasingthe or ofconsequent uponexpenses
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bybe met time to time a reasonable and justfrom reduction of
Chapter 100,freights.” 1883,fares and Laws of appears haveto

inexpressly repealedbeen 1891. v. Railroad, 146,State 76 N. H.
148; S., 15,288, p.P. c. s. 776. Whether section re-17 was then
pealed, plaintiffsand whether the by statutorycan recover force of
provisions twenty years before,repealed questions argued.are not

provision,■This a change date, (c. 5,with wasof reenacted in 1889
17)s. (c. 156, 42).and in the Public Railroad,Statutes s. State v. 75

N. H. 327, 330. The later enactments are in form,not conditional
and in the Public Statutes the non-applicability the toof restriction
lessee is made clear. Railroad, 146,roads State v. 76 N. H. 158.
But athere is no evidence purpose questionof as to the in contro-
versy anything except adoptto meaningdo to the of the clause

1883,when enacted in questionso that the is: What was meant in
by1883 the condition then imposed, freights“the rates for fares and

existing August 1, 1883, shall not increased,”be without refer-
ence possibleto the a repealeffect of of that section?

plaintiffsThe claim “that the specificrestriction is partic-and
ular, and that it forbids the increase the chargeof for the trans-
portation any particularof article freightof above chargedwhat was
for transportationthe the (State Railroad,of same article” v. 76
N. 146, 158); or,H. expressing way,their contention in another
that the clause should be as if it read: No rateunderstood for fares

freightsor existing 1,August 1883, shall be increased. The defend-
sayants the generalrestriction is applies whole,rates aand to as

theyand that if have not public generallycollected theof more
than was formerly charged for transportation,the same hasthere
been no violation of the correctlystatute. plaintiffsIf the construe

statute,the the admitted $2excess carpercollection of on lumber
makes out case;their while on contention, theythe defendants’ if
prove they saywhat they can there has been no theviolation of

questionstatute. The is whether a and applicationstrict narrow
of the language, a generalor one,and probablyliberal will more
effect the legislative purpose.

The facts before the chargecourt are the aparticularthat is
reasonable one,, and that the charge freighttotal transportationfor
collected byand received the $500,000defendants was in eachless
year than the rates of 1883 yielded,would have and the collections

freightsfor and fares $1,000,000 aggregate,less. In the the rates
have not been increased, but have been decreased extentto the

Uponstated. facts,these byin a proceeding the enforcestate to
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state, it wouldpeopleall the of thein behalf ofthe state’s contract
authorizea the statute which wouldfind violation ofbe difficult to

unreasonablyanplaintiffsto secure to theequitable interference
State v.public.the theprobable expense of rest ofat therate.low

asplaintiffs’result the contentionRailroad, N. H. 327. The of75
the legislature,ofpurposethe statute is that themeaning ofto the

doing, was totheywhat were nobthey the effect ofif understood
of the asprevent publictaxationpublic generally, not tobenefit the

paying,wastransportation than it thena for railroadwhole more
state;the butcharges throughoutequalize transportationnot to

localities,or tothey did intend to benefit favored individualsthat
actualtransportation thanprocuringwere lessthose who atenable

expense,publicendto do so to the of time atto continue thecost
thendiscriminatoryand ratesthe inconsistentperpetuateand to

theasplaintiffs present theseThe do not considerationsin force.
adoptedthey saypurpose, but thelegislative legislatureprobable
beyondrates in existence as theof maximum schedulesthe schedules

aasraised, boundaryas a andshould be convenientno ratewhich
legisla-limitation; short, legislaturein that the attempteddefinite

rates.in detail as totion
hasstatutory beeninterpretation hereThe method of followed

repeatthat it tofully explained in recent times would be idleso
de-authorities, many which are in thelength the of set forthat
toisquestionThe what the used meantfendants’ brief. words

underthat,using them. To ascertain the circumstancesthose
generalused, probablethe thelanguage purpose,the waswhich

entiresubject, legislation upon subject,the thepriorthepolicy on
of onetime, and the reasonablenesslegislation at the or otherwise

other, competentare mattersthe for consideration.construction or
146;N. H.Baker, 393, 403; Railroad,N. H. State v. 76v. 76Glover

Justices,625, 626; Opinion theJustices, N. H.Opinion the 73 ofof
Opinion605, Railroad, 421, 423;v. 70 N. H.607;H. StateN.72 of

659, 661,Justices, 629, 658,N. H.66 663.the
authorizing rail-changea policy,1883 was oflegislationThe of

consolidation, withby general law, substitubingincorporationroad
v.Stateby commission, competition.a for enforcedregulation

in-change was146, The for aRailroad, 76 N. H. 149. movement
law,railroadby parties sought generalwho aaugurated in 1881

Rail-charged, parallelingit was of the Concordpurpose,thewith
the nextrespectsin made atchanges policyThe of theseroad.

sugges-accurately Acting upondefined. thein were1883session
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greatly increaseda commission withgovernor,the railroadtion of
in to was alsolegislation detail as ratescreated. Ifpowers was

to assumepolicy, it is reasonablechange legislativea ofintended as
used, thatwould have been andlanguage equal definitenessthat of

generala as ofequally susceptibleas oflanguage at leastwhich is
adopted.beenwould not haveparticular applicationa

“Every corporationrailroad1850, legislature provided:In the
agreeAugust year, uponinmonth of eachshall,in this state in the

freighttransportationfor offix tariffs of toll theand their rates or
shall,corporation. . .their road. Suchpassengersand over

all the stationsyear, post upin each atday Septemberfirston the of
.tolls. . .a rates or ofcopyand their road of such tariffdepots on
aretollyear rates ofnot, one after thecorporationSuch shall for
ofhigher ratesany. . orposted aforesaid, chargeas . receive

as afore-toll, fare, freight upon postedthan shall be fixed andor
“Anys. 4. In enacted:1850, 953,said.” Laws c. 1852 it was

time timefrom tocorporationrailroad in this state shall establish
the thus. . . . . and ratestolls,the rates or tariffs of .

for thepersons. . . all andestablished shall be the same for
freightfare ordescriptions freight,like of . . . and no rates of

any thirty days’shall be notice estab-exceptat time advanced on
s. 1. The1852, 1277,lished c.postedand as aforesaid.” Laws

language theexpressedof either whatof these sections would have
inplaintiffs are be foundprovisionsclaim meant. These towas

the of a table ofLaws, where, requiring postingGeneral after the
prices the statuteconveyance persons property,for the of and

L., 163, 1,enacts c. ss. 2.pricesthat “such not be G.shall raised.”
existingBut the an tablequestionclause in tocontains no reference

pricesof or schedule of rates.
believed,Prior 1883, instance,to it islegislaturethe had in no

attempted knowledge onregulateto inrates detail. If advanced
the wise, therepolicyscientific aconstruction of rates renders such
is no legislators. Thepolicyevidence such thewas then known to
details placedof rate-making by railroad charterswere the several
in the “thebyprovisionshands of the whichdirectors, with certain
authorized tolls.”profitsnet of reasonablewere made the standard

chapterState 13,v. ofRailroad, 35,N. 11 and69 H. 47. Sections
128, generalof the a railroadLaws 1844,of has been calledwhich
law, govern anyin andthatprovidedthe same 11subject. Section
every centyear average pertenreceiptswhen the net the ofexceeded
of expendituresthe theoperations,offrom the commencement



Clough Railroad.232 v. [77

treasury; providedsectionand 13paidbe into the stateexcessshould
merchandise,andfreight passengersofthat rates of toll for“the

per cent,ten shall bethe stock shall exceedwhen the net income of
according asby legislature,thesubject and revisionto alteration

they expedient.”justdeem andshall
change but method.policy,a of ofgeneral statute was not“The

revenue, but enforce the estab­Its topurpose was to obtainnot
proprietorsof the of railroadsprofitsof Thepolicylished the state.

purpose securing thewere cent for the sole of toperlimited to ten
. Ten cent annualpublic per profitsof toll. . .reasonable rates

v.of reasonable tolls.” Stateremained, as the standardbefore,
to be attained is the sameRailroad, 35, object69 N. 48. “TheH.

to reasonable rates.”under either limitation of tollssection—-the
re­Railroad, H. sections were not421,State v. N. 430. These70

reenacted, 1883,in force in andpealed 1867, werein but were then
S., 157, 19, L.,ss. G.today. 20;are P. c.upon the bookstatute

145, They144, 1b.,c. s. c. s.158, 5; lb., 159, 9; S., 5;s. c. s. G. c. 9.
ofpolicy regulationa for the railroad tollslegislativedisclose settled

gross particularin as Theand not enactments to rates.by specific
books at two cents mile isrequiring mileage perstatute ofthe sale

by legislativethe rate declared act thatonly specificinstance aof
1913,is Laws c. 92.1909, 107;recalled. Laws c.
requiringIn 1883, to, uniformitythe referred of ratesact before

L., 163,and in force. G. c. s. 2.equal persons,all wasfacilities to
five1883, penaltyIt but of hundred dollarsrepealedwas not in the

dollars,yearfor increased to one thousandits violation thatwas
asby dayan the consolidation statute.approvedact the same

1879, legislature prohibited1883,Laws railroadsc. 105. In the
by the amaking charge transportationfrom a carload tohigher for

transportation a greaterfor like for dis-chargedstation than was
omitting the limitation1879, provision,tance. Laws c. 55. This
1883, Byc. s.lots, 100,to in 1883. Laws 27.carload was reenacted

directors ofchapter, corporationssection 26 of the same the railroad
were “establish reasonable rates forrequired from time to time to

freightthe and over their railroads.”transportation passengersof-
By 4, (thesession act101, companionsection of the samechapter

commissioners), dutyit was madecreating the railroad theboard of
chargesof the transporta-the board “to of maximum forfix tables

thefreights upontion several railroadspassengers operatingof and
thechangewithin this same from time time asstate, and shall to

goodin public may require.”thejudgmentthe boardof said
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inknowledgeremains: availableother consideration theOne
unnecessaryIt isexistingof the rates.the character thenof1883

com-public servicethe conclusion of theinto considerationto take
and exhaustivein 1912 after most laboriousmission, reached

are char-existing in 1883 and 1889investigation, in the rateswhich
unscientific,” as“inconsistent, discriminatory, andacterized as

Pub. Serv.tariffs.”“antiquated haphazardclassifications and
thebe that1912, pp. 357, If it could saidRep., 30, 366.Coin. Nov.

information, it wouldlightwith the of thislegislation was enacted
anotherthat, ifargument or consideration to concluderequirenot

legislaturethe didlanguage,extracted themeaning could be from
the state.upona conditionimposeone would suchnot intend which

1883,in it was knowninformation not at handthoughBut such was
railroadslarge independenta number ofat that time that there were

agree-trafficoperated jointin A them underthe few of werestate.
roads, eachoperated independentthem asments, but most of were

making competi-atothers for and ratescompeting with business
belonged toget naturallytive calculated to business thatpoints

bymaking up they lost on such businesscompetitors,their what
thanliving enough morecharging non-competitive pointsatthose
Eachup competitivemake for their on business.pricea fair to loss

freightschargesitself as far for fares androad a law unto as itswas
aIt could not that uniformhave been understoodwas concerned.

anystate,over all or oversystem of rates existed the roads of the
in penalty inequalityone The increase the for of treatmentroad.

long shortapplicationwith of the andand the reenactment increased
conclusivelyhaul indicate there dissatisfactionstatute that was

aexisting arrangement more thanwith the of rates. There was
shippers.for of favoredsuspicion of discriminations the benefit

a(1883, 568)house the ofp.of the shows introductionjournalThe
ininvestigation anyan unjustfor as toresolution discrimination

freights upon Boston,the and North-fares and Concord & Montreal
Railroads.ern

that, inevidence, theall this conclusion seems irresistibleUpon
a maxi-intended to establish asexistingwas not the rates1883, it

intention,in theredetail. Ifpricesmum of such was theschedule
prices”why term,some such or the “table ofexpressionis no reason

notwasamendment,statute which was thenfound in the under
1852,language orwhy particularthe of the 1850used, or statutes of

significanceto, employed.was not It isbefore referred not without
legis-legislature,the same and a sameby partthat as of thewhen
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imposedestablishing uponmaximum rates wasduty oflation, the
duty be fixcommissioners, 'the was defined to “torailroadthe

1883, 101, s. 4.charges.” Laws c. If themaximumtables of
existingthe tables orintended to make scheduleshadlegislature

reasonablycan be assumeddetail,a maximum in itcharges fixedof
employed inlanguage they placinghave used thethey wouldthat

policythe commissioners. The theduty uponas to detail ofthe
alwaysregulation freight been,of tariffs hadlegislativeas tostate

47)N. H. unless this(State Railroad, 35,v. 69 statuteand is now
regulation grossin and in detail. If itexception,an a not hadis

policythe established of the state inthe intention to reversebeen
language clearly unmistakablyrespect, probablethat it is that and

expressing such intention would have been used.
fix maximumAlthough the commissioners were authorized to the

rates, legislative of not altered.the definition reasonableness was
legislature,In the the reasonable tolls tolls whichjudgment of were

theproduce exceeding perdid not a net income ten cent. For roads
united, provided grossleased or a basis was amount ofnew —the

existing. Upon interpretation,the such the directorsrates then
by therequiredcould time to time reasonable tolls asmake from
detail,instatute; the could establish maximum tollscommission

changing required; andpublic goodthem from time to time as the
provisions equality proportionatethe for to individuals and rates

service, legislation,to could all beupon partinsisted as of the same
carried It is and the commis-into effect. obvious that if the roads

legis-maindetail,sion were bound to cast-iron in theschedules
purposelative unlessjustice equalityof and could not be carried out

alwaysoriginallythe basic schedule was fair andjust,and certain
to remain investigationso. It is also certain that wasno exhaustive

amade in 1883 it iswere;to ascertain what the rates then and
reasonable have intendedlegislatureconclusion that the could not

time,to establish the details marks for allof those rates as fixed
havingwithout attemptfirst made some their reason-to establish

session,ableness and justice. As the at thislaw stood undisturbed
yieldrailroads were a netchargeentitled to assuch tolls would

income not in the roadsper Few, any,excess of ten if ofcent.
earned that income; legislativebut bar-united, there be nowould

in wayrier the an income,of such an suchproduceincrease as would
rendering probable a large legitimatein as the resultincrease rates
of consolidation. necessary,Some and that waslimitation was

beingfound in the paidamount then such service.for’
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pro-that thebeingwent further. It claimedlegislationThe
management,in itin economieswould resultposed consolidation

operating expensesin“And decrease thetheprovided:was further
any shall be metleasing uniting of roadsconsequent the orupon

andjust reduction of faresby a andtime reasonableto timefrom
100, profit of consolidation1883, c. s. 17. Thefreights.” Laws

consoli-privilegeThe ofpeoplethe of the state.was reserved to
transpor-that the cost ofupon the conditiongrantedwasdation

changethe inincreased, profitthe ofbe andshould nottation
favored indi-people and not forreserved for themanagement be

rea-recognizes justice andThe section itselfor localities.viduals
probableis thatrates; and it notas the true basis ofsonablenesss

basis, differentas as between individ-legislature adopted suchthe
legislatorswhich theratestables or schedules ofplaces,anduals

just.and It cannot be assumedbenot know to reasonabledid
mightin the futurechangesthat in conditionsthey did not know

un-unreasonable andexisting ratios and classificationsthemake
recognizedtime” wasnecessity change time tojust. for “fromThe

4byfixing given the commissioners sectionratespowerin the of
by acorporationsrailroad101, and to the directors ofchapterof

(s. It26).chapterthe considerationof undersubsequent section
was not foreseen in whichcontingencythat theprobableis not

require increasing the rate on some sub-wouldjustice and reason
rates on others.jects to render feasible lowertransportationof

contention, it is said thatplaintiffs’argument in favor of theIn
hearingsatbyused and witnessesexpressionswere counselthere
tendinglegislature places,the and inof otherbefore committees

prohibition applywould tothat it was understood theto show
character. If thereThere is little evidence thatspecific rates. of

andany competent, opinionsthe individual counselis and it is of
executed,a will mean whenwitnesses as to what written document

execution, very littleit can be oftheywhat think means afteror
languageisinstances, languagethe used the ofweight. In most

that thehelps It is be rememberedthe act and neither side. to
1881, attempt get generalaoriginated In the toprovision in 1883.

1883, controversy was between thelaw failed. In therailroad
law, rightgeneral with of thebill for an unlimited railroadHobbs

Colby bill, with its moregenerally,lease and thenew railroad to
authority for lease andprovisions for new railroads andlimited

Colby bill,existing practicalAfter failure thelines. the ofunion of
1887, documentarythe evi-controversy in to which most ofthe
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relates,dence was between the Concord and the &Boston Maine
possession Boston,Railroads over the of the Northern and the

& aConcord Montreal Railroads. This was contestnot between
acompetition, fightconsolidation and but to obtain the fruits of

policythe upon alreadywhich the stateof consolidation had en­
1887,tered. legislationWhatever was said in wasno founded

1889, territorythereon. The- contest was undecided. In the was
necessaryby agreement, legislationdivided and the to render the

Colby adoptedact effective was a struggle. Railroad,without State v.
146,76 H. 149, Obviously, mayN. what150. have been said in the-­

struggle tendencybitter 1887 has littleof to show what was meant
remarked,in may1883 or 1889. It however be that hearings-­at

legislaturebefore the in 1887 evidence was introduced of the aver­
age per per existing tariffs,cost ton mile of and similar comparisons-­
are (p. 28)to be found in the forreportscommissioners’ 1886 and

(p. 128). 1888, say (p. 52):1887 In the commissioners “Since
1884, chargesthe in Hampshirerailroad New have been reduced
upon $400,000the basis business perof the done about annum.”
If this is competent, proofevidence of character there is that the

chargedtotal transportation publicamount for theto was under-­
consideration.

Upon consideration,all competentthe evidence for it seems more
probable legislaturethat the did intend existingnot to make the

maximum,schedules in detail the laid asbut down the measure of
grossreasonableness the sum then received thefor amount trafficof

average chargecarried —the Ifper perton mile. the defendants-
can show that from each the plaintiffs’of over which theroads

transported theylumber has been average-have not increased the
charge mile,per per theyton are aguiltynot of theviolation of
statute. The evidence is competent.offered Further offer of
proof is made as decrease into fares. Such evidence is also com-
petent. expression freights” naturallyThe “fares and is collective.

might requireIt not much evidence to sustain the that-conclusion
“and” “or”;meant but the recog-sole basis of reasonable rates
nized in the statutes is the freights together—tolls from fares and
the net receipts transportation. nothingfrom There is actin the
upon which differentiate theto two sources of revenue. Section
11, chapter 128, 1844,Laws of is “netreceipts,”based on and section

provides13 regulationfor the of “the rates freightof toll for of
passengers and merchandise.”

might urgedIt be that this gives protectionconstruction little
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feeling anshipper. one that unlawfulindividual No tolltheto
litigatepreparedhim would be to with a rail-collected ofhad been

in and atquestion receiptsits entire 1883 the timeof com-theroad
give in termslegislature rightdid not theBut the ofplained of.
by Ifa of the statute the railroad. therecovery for violation

remedy, upon groundshas a it stands other than ashipper such
remedy specificallysuch wascreating givenit. That nostatute

a had beenit was not understood situation createdtends to show
remedy useful. Thewhich such a would be railroadin commission

charges,”maximum andrequired “changeto fix “tables of towere
By 2, chapter 5,time to time.” section Lawsthe same from of

required “upon petition1893, they any partywere to do so the of
they chargedplaintiffs unjust,If the felt that wereinterested.” an

rate, they aunreasonable, illegal prompthad and inexpensiveor
remedy by to the commission.application

question wasthat the settled in State v. Railroad,It is contended
opinionin provisionN. H. It is that the the spoken75 327. true is

beyondprovidingas “a maximum scheduleof which the rates
(p. 330), pageraised” and on 331 it is saidcannot be of the law of

appears power1883: “It that it was intended to limit the to increase
rates all leased united under the act theon roads or to máximums

in the referred to in expres-stated schedules section 17.” This last
may inadvertence,an assion be considered no schedules men-are

17, fairly interpretedin it betioned section but cannot as an in-
question unsuggesteda at that time by anytentional decision of

upon uponone. The case relied was before the court demurrer
allegedto the bill which that the defendants had raised the rates

“upon all transported.”commodities Whether the maximum was
existing charge, chargethe total the particular subjects,or on or

services,particular question presented byfor was a not plead-the
ings argued After the demurrer,nor to the court. decision on the

they claimed,the defendants filed an answer in which among other
things, that had freightsthere been no increase in the rates for

fares,and in freightbecause the increase rates for was more than
by passengeroverbalanced a decrease in rates for transportation,

chargedso that the the publictotal amount for servicerailroad
more,was less, proportioninstead in theof to service rendered.
again pending uponWhile the case was here exception to certain

court,superior upon agreedorders in the an astatement of facts
presented uponcase was this court to determineto what roads the

applied. Upon stated, ap-restriction of the statutes the facts it
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that the leasedsome of roads under the Public Statutespeared were
July 24, 1889, and was thoughtin existence it that if thenot restric-

upona schedule rates in thatrelated to of force date thetion statute
apply,not because there was no schedule to which applycould to

generalif chargewhile the restriction related to theit; for trans-
service, as the defendants’ answer indicatedportation might be

claimed, might application.the have some ques-restriction The
as there wasargued;had not been but occasion fortion immediate

question, uponthe main and the understandingdecision of that
specificclaimed' that the restriction was and particular,the state in

putthe claim forward in the answer,to defendants’ theopposition
tentatively againstwas madedecision then the state as to the new

roads, upon this or theclaim concession of state. Neither party
question,theasked for further consideration of and the whole case

bysubsequently prejudice agreement,was dismissed without leav-
controversy unadjudicated. maying the entire It be remarked

controversyin has thethat no instance over railroad rates been
judicial questions bydecision. Certain presentedsubmitted for

parties agreed,have or what party allegedwhat both one has to be
facts, presented decided;the have been and but a settlement of

judicialauponthe law determination of the facts has andnot been
yet by party. An attempt applyis not invoked either ato deci-

upon agreedfactstothe maybased supposedsion or actual facts some-
aproduce wrong impressiontimes as what wasto decided. There

question mayis a wide difference between the the statewhether
properly upon agreementinsist the terms of the as to interstate

long partyrates as theso other to the contract claims the benefit
byand that a failure iscomplydoes not show to caused the command

superior authority (State Railroad, 327, 331-335)v. N. H.of 75
questionand the whether individual shippers can obtain relief as to

controllinginterstate rates in violation of the federal law.
questionThe whether the restriction of the act of and1889 of

chapter specific, applying156 of the Public Statutes is to rates then
particular subjects routes,in general, applyingforce for and or to

atransportation whole, presentedas is in this case first for decision.
Why position,the defendants did not earlier take this as perhaps
they done,havemight may that,is not material. It be conscious

1903, theymade in rates in unaware,of raises certain were until the
thorough commission,publicexamination before the service that
they bring general chargewere the freightinsufficient to for service
up the level 1889.to of But for whatever reason the claim was not
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estopswhich nowmade, nothingearlier there is them from making
merelyis the decisionis thepresented,it. As the case that evidence

rejectand the motion thecompetentoffered is that to brief state-
contention, be denied.should,ment as to this

appearIf as a trial it should that theresult of the defendants
any sums inplaintiffshave the excess of'thecollected of amounts

by construed, plaintiffsas hereinbeforeallowed the statute the are
prevented recovering the same because the sums paidnot from were

protest. The reasons for thispaid fullywithout conclusion are
by Judge Peaslee,opinion which,stated in filed in uponthe this

point, justicesall concur.the
discharged.Case

Young, J., concurred.

Walker, J., concurring. principal question1. The presented
statutory is dutyis construction. It theone of of the court to

competent legislatureascertain evidence what thefrom of 1889
that “ratesprovidedmeant when it the for fares and freights exist-

ng at this act shallpassagethe time of the of not be increased on the
” 1889,it. Laws 5, 17;roads leased or united under c. s. P. S., 156,c.

s. 42. “the ratesphrase freights”Was the for fares and intended
designate everyto refer to and individual rate then in existence

upon might subsequently consolidate,roads that or was it intended
apply aggregate mightto sum thatto the be received from reason-

equitable readjustmentable rates anupon of existingthe rates?
operateWas the as anstatute intended to prohibitionabsolute of

single rate,the a unreasonable,increase of however unjust, and
Ifdiscriminatory might not,be? then onlyit the suggestedother

is that it prohibited,construction of the statute not the increase
specific rates, the aggregateof but increase of the rates.

elementary in2. It is that the construction aof statute the
consideration, in with,must take intocourt connection and as

of, language of theexplanatory legislature,the the circumstances
existing passage relatingof its subject-matterat the time to the
involved, objectwhich will often show the purposeor the statute

and thedesigned accomplishwas to sense in which languageits was
upon quitethis point unnecessary.A citation of authorities isused.
1889,upthat when policyIt is conceded to the3. of the consoli-

effective,became protectiondation of the railroads the of the
against impositionthepeople of the state byof extortionate rates

corporations then existingthe numerous railroad was understood
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largely by competitionsecured railroads,to be between the and
uniformitywas that there wasthat the result little transporta-of

charges throughout the state. competitiontion Where was the
sharpest, lowest;rates were thethe and where there was little or

competition, they highest.were theno No rational basis of rate-
making, growing out of the cost the givenof service rendered in a
locality, adequately recognized. rule,was As a the rates were

accordinghigh degreeeither or too low to the competition.too of
length competitive policyAt it became evident that this was a

publicthe andruinous one both to to the railroads. “For the
experience, as well as the reason, amplylessons of deductions of

that the ispublic bydemonstrate interest not subserved competi-
transportationwhich reduces the rate oftion below the standard

compensation.”fair Manchester etc. R. R. v. Railroad,of 66 N. H.
100, 127.

promote people4. the interests of theTo and of thethose rail-
roads, question passed.the statute in was It was believed that

a expense byservice at reduced would be discardingbetter secured
competitive regulationthe of and authorizing gen-method arailroad

existingeral of the railroad lines. inconsolidation But order to
absolutely expense peoplemake it certain that the theto of the

expense theyexceed paystate would not the then had theto for
by roads,business the consolidatingsame volume of done it was

freights”that “the rates fares andprovided for should not be in-
state,The fundamental idea was that the meaningcreased. the

whole,as a receivepeople transportationshould better facilities
they anyhad enjoyed,than before without increase expenseof for

Theyand freights. providing specialfares were not for tofavors
shippers others,and unreasonable burdenssome to but for the

people as a inprotection political expensesof the unit the of railroad
transportation. legislativeThat such was the conception of the

statute,purpose of the under the existingconditions at the time
passage,its would seem be aof to reasonable deduction.
If legislature 1883,5. the members of the in provisionwhen this

enacted,was first inequalityof the statute understood the and
injustice existing freights byof the then fares and brought about

competition, if this was inrailroad fact one of the evils of that method
conducting transportationof the business the which it wasof state

obviate, strange they languageit if inproposed to would be used
the statute which the and sanc-simplycourt must hold continued

freights.tioned the old schedules of fares at leastand We must
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give understanding generalthethem credit for lack of uniformity
freights partsand in the different of state;of fares the uponand

assumption, it find,this reasonable would be difficult to in the
unequivocal language effect, theyof to that thatabsence were

dealing specific existing,with the rates then which they desired
indefinitelyremain reduced legislativeshould unless under author-

ity. It is unreasonable to infer that their idea was that uniformity
byshould in all cases be secured reducingof rates all rates for a

produced anyingiven partservice to the lowest rate of the state
competition,by policythe disfavored of naturallywhich would

proportionall theout of to service rendered. It isbe apparent,
byhave legislature,and it must been understood the that an

equality upon anyratesapproximate of reasonable basis could
only general readjustment thereof,from aresult increasing some

decreasing Unless, therefore, itand others. was the purpose of
legislature inequalitythe to thesanction of rates then existing, it

questionbe found that the incannot statute related exclusively to
specific rates.

if, claimed,as legislature6. But is the of 1889 took painsno to
investigate questionrate nothingthe and knew of unequalthe

chargesandaccommodations connected with transportation by
state, reproachrail in it would be athis on a coordinate branch of

government the legislaturethe for court to hold that the determined
arbitrarily that the various schedules of rates then in force were in
every sufficiently high,instance inwhich the interest of publicthe
and in thefairness to railroads should not be increased singlein a
instance. It be awould severe reflection on the wisdom of the

say theylegislature to that came to that conclusion without under-
standing uponthe facts which it was based. If it is conceded that
they conceptionhad little of what is called modern classification

rate-making,and scientific now resorted to in the business of railway
management, byit cannot be assumed the incourt construing this
legislative language legislators ignorantthat the were of the material

upon subjectthebearing hand,facts in which patentwere and not
by mystery.concealed scientific isIt unreasonable to find from

ignorancetheir assumed of of existingthe facts rates and charges
theythat prohibitintended to an increase of rates in all cases;

they inequalitywhile if understood the disproportionateand the
charges for fares and as itfreights, must be theyassumed did, it is

supposeabsurd to their purpose was to continue them.
7. If isthere evidence incontained reportsunauthenticated of

16VOL. LXXV1I.
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menlegislative committees that indicate that somehearings before
think, preventedthat the thethought, to statute of 1883or assumed

veryrates, weight importanceis of little orspecific itincrease of
question is,The notquestion legislative intention.upon the of

legis­thought, or what individual members of themenwhat some
mean, or what memberslanguagethe tolature conceived individual
expedientwas under the circumstancesmight think mostof the court

190, 194), the of theante, but what was intention(Pollard Gregg,v.
in, fairlybody, expressed inferablecompositea orlegislature as

in the statute. The evidence referredfrom, language embodiedthe
admissibility, considered,if it is little con­ofto is of doubtful ,and

thatis far from It has been heldcertainly conclusive.sequence; it
motives,act,an not consider the orcourt, construingin willthe

by congressmembers ofreasons, expressed individualopinionsor
necessary, history of thelook, publicif to thedebate,in but will

Company, 18Keyport etc. Co. v. N. J.passed.ittimes in which was
TaylorBoyd, 52; v.County v. 113 Pa. St.13, 24; CumberlandEq.

Aldridge Williams, 9;v. States107; 3 How. UnitedTaylor, Minn.10
Company,v. 108 U. S.Railroad, District Columbia72;v. U. S.91 of

Stat.,2 s. 470.; Lewis Suth.243
argumentin that the statuteexpressedthe belief is8. When

merelythatit had understood itpassed if beennot have beenwould
might equallyit becharges aggregate,in thean increase ofprevented

understandingabelief, reply,in that distinctgermane express theto
unjust,formerperpetuate and sanctionthe statute would thethat

in itsdiscriminatory have resultedand rates wouldinequitable,
way pointthis isupona belief eitherofexpressionThedefeat.

helpful important.norneither
a of rail-legislature Created boardof 1883fact that the9. The

maximumpower fix tables ofcommissioners,, giving it “toroad
thefreights uponandpassengersofcharges transportationthefor
the“changeand tooperating within this state”several railroads

the publicsaid boardjudgmentas in the offrom time to timesame
in1883, 101, 4),c. s. must be consideredmay require” (Lawsgood

andrates;forbidding the increase ofthe statutewithconnection
thatstrengthenedconsidered, greatlythe conclusion iswhen so

roads, theuniting and not individualtheaggregatein the onrates
dis-underlegislationof therates, subject-mattertheconstituted

increasing the-againstonly prohibitiontheSubject tocussion.
the commissionerstransportation,ratesreceipts from ofaggregate

in accordanceratesreadjust specificthefully authorized towere
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.a theory justicewith ofrational to equitythe railroads and and
people.fairness to the ifBut the statute specificreferred to rates

only, easyit is to seenot how the fully performcommissioners could
the duty uponimposed dutythem. Their fixwas “to maximum
charges” “changetoand the same from time to time.” Is prob-it

legislature, prescribedable that the having the rates,maximum
chapternext powerin conferred in performthe words the to the

upon commissioners,service the intending,same however, that
respectlanguagetheir in this should be held mean nothingto with

uniting very significantreference to the roads? It is that such an
expressed, easilywas not as mightintention it have pro-been in a

viso, condition, or defining powerslimitation the intended beto
upon theconferred commissioners. The inference follows that the

purpose empowerwas to the commissioners readjustto the trans-
portation charges upon all lines, raisingrailroad some loweringand
others, judgment“as in the of said publicboard the good may re-
quire.” course,Of legislativethe determination that the public
good requiredid adjustmentnot such an of rates as would result in

receiptsan increase of the from the same amount of traffic was a
limitation, apparently onlyand the definite limitation, upon the
power of the commissioners with reference the fixingto of rates
upon the consolidated roads. In waythis unfair and discrimina-
tory greatrates could inbe a measure avoided; and to accomplish

asuch result was the purposeexident legislature byof the legis-the
oflation 1883 1889...and

1889,10. The ofstatute like the 1883,statute of provided,also as
concluding partthe of the section we have been considering, as

the in“And decrease the operating expensesfollows: consequent
upon leasing uniting anythe or of roads shall be met from time to

by justa andtime reasonable reduction of fares and freights.” Is
meaningsuch a inthere difference expressionbetween the “rates of

infreights”and the partfares first of the expressionsection and the
freights”and in the part,“fares last that can be reasonablyit said

prohibitedthe appliesthat increase specificto charges, while the
be made onreductions to account operating expensesof refers to
freights generally?fares and seriouslythe No one contends that

expensesdecrease in applied prothe was to be rata to all the indi-
freights,fares andvidual but a justto “reasonable and reduction

freights,”faresof and aconsidered as inwhole or the aggregate.
suggested whyreason is these expressionsNo similartwo used in

singlea thesection of statute should have two distinct dis-and
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they samepresumption were used in themeanings. The issimilar
special rates.relatesense and did not to

questionevidentiary thisimportance uponOther reasons of11.
the fore-statutory general purportsame asconstruction of theof

alreadyit seem what hassuggested; but would fromgoing could be
by the statute wasto, imposedthe restrictionreferred thatbeen

specificinaggregatethe andrates in notlimitintended to the
view thequestion ambiguousin is in ofphraseAs theinstances.

auponconclusion reasonableI cannot reach thesubject-matter,
intendedlegislaturethat the tolanguagetheofconstruction

ininequalities unjust discriminationsandpalpablethesanction
operation of an unreasonableresulted from therates, whichrailroad

continuance, as afor their indefiniteprovideand tocompetition,
it was believed wouldconsolidation whichfor railroadCondition

publicthe welfare.promote
chiefof theopinion justice.in theI therefore concur

that on rail-providethis statePeaslee, J. 1. The statutes of
fares andby thereof the rates forvirtueunitedorroads leased

156, 42; 1889, 5,Laws c.S.,P. c s.increased.not befreights shall
involves the mean-1883, 100, 17. The first defencec. s.17;s. Laws

pro-does notIt is claimed that the statuteprovision.of thising
rates, readjustmentthat in theprovidedincrease of somehibit the

that there is increasesuch an extent noare torates reducedother
the decision this claim isI from thatdissentthe aggregate.in

sound.
(Laws 1889, 5, 17; S.,P.subject c. s.thisonlater statutesThe two

(Laws 1883,the earlier one42) merely ofare reenactments156,c. s.
Railroad, 327, It said inN. H. 330. was17). v. 75100, s. Statec.

limit theof 1883 “was intended tothat the actcitedjustcasethe
in the... to the máximums statedratesincreasetopower

(p. 331), and from this thein 17”to sectionreferredschedules
already adverselyhas been settledquestionthatargue theplaintiffs

questionparticularthat thisBut it is claimedthe defendants.to
allegationthe there was thatcase,in that becauseinvolvedwas not

again theWhen the case was beforeincreased.had beenall rates
wereof the actupon this constructionbasedcourt, conclusions

meaninga that this was theupon concessionto be foundedstated
Railroad, 146,N. H. 158.76State v.language used.theof

partalanguage consideration formsunderof which theactsThe
legislation in Thein this state.railroaddeparturea newmarked
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bythe waspolicy protection public competitionearlier of to aban-
brought subjectwas until thedoned. This result not about had

widespreadthoroughly oppositionbeen discussed. There was to
competitionchange, argumentthe and the that with eliminated

danger the publicthere would be added of unfair treatment of was
constantly provide dangerIt wasurged. againstto this that the

Much hasprohibition pre-was enacted. of that discussion been
library. Theserved and is to be found in the state three volumes

Controversy” give peopleentitled idea of what the“Railroad some
considering. An this andwere at that time examination of other

thought people frequentlycollections shows that the of the was
specific argueddirected to rates. Counsel before committeeswho

legislature showingprintedof the furnished tables in detail rates
testified,pointfrom one to another. As one witness these tables

just theprepared so that the individual could see what rateswere
his under new law. In the cross-ex-from own town would be the

1887,a a inamination of witness of the housebefore committee
a fromfor the Concord railroad asked: “There is ratecounsel

today?” Being affirmatively,Manchester to Laconia answered
inquired: providesfurther “If the law that rate shall nothe that

increased, you injured, you?”will One will searchbe not be will
any anyin allsuggestion prolongedin vain for that discussion that

a apart larger readjustmentrate was to be raised as of of rates.
report legislatureIn the of the railroad commissioners the ofto 1889

14),(pp. 13, it was stated in terms that the rates on of thesome
yield any uponweaker roads were below what would fair return the

theycapital operated independently;invested if were that the
stronger willing agree keeproads were to them there in returnto

advantages consolidation; urgedthefor of and it was that such
ought byacceptedto be theoffers state.

facts, legisla-In view these highly probableof it seems that the
speakingture in of rates had in mindfreightsfor fares and the

specific inrates then force. definiteThese rates were boundaries.
They easilyanprovided power the rail-ascertained limit to the of

163, 1;L., S., 160, Rememberingroads. G. c. s. P. c. s. that it3.
abandoned,was with reluctance that the andsafeguardsold were

that, justly not, suspiciouswhether or statepeoplethe of the were
every everyof move consolidation,toward there would be reason
expect upon power levyto that some such thedefinite limitation to

upon.tolls would be insisted
mayIt be conceded that the then in effect were un-schedules
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only remedydiscriminatory. suggestedBut the thenscientific and
higher charges. peopleThe of the state insistedloweringwas the

rates, onlyupon any pro-increase of and theagainstassurances
byspective changes suggested representativesthe of the railroads

readily thesewere It can be surmised what the fate ofreductions.
ifproposed publiclybeen it had been statedstatutes would have,

and freights” aggre-that rates for fares meant thethe term “the
quite lilcély manyagate rates, goodall and that rates would beof

raised.
acts,of these that the decreasedprovisionNor does the other

byconsolidation, be met a de-operation,cost of incident to shall
freights, againstfares and militate the conclusioncrease of rates for

charges specific rates.appliesthat the limitation maximum toof
by equitableoperating expensesIf decrease in it becamereason of

rates,to reduce the fact that no rate could be increased would not
just bythe demanded the newseem to interfere with decrease

situation.
byenactedIt is be borne in mind that these statutes were notto

• bypresent-day regulation,in science rateexpertthose the of but
thirty years They thoughtHampshire legislators ago.the New of

light knowledgeand in the of the of this sub-expressed themselves
by general.men in Whatever defects in theirpossessedthenject

dayknowledge present experiencethe and the oflargeracts the of
mayintervening apparentthe time show were not to them. The

evidently uppermost peoplein their minds was that thethought
any theyprotected against increase of rates. Thisto bewere

prohibition specificmakeexpress; and their intent to thesought to
not, my mind, serious doubt.to admit ofdoes

companion actargued provisionfurther that the of theIt is
power to(Laws 1883, 101), givingc. the railroad commissioners

railroads, with the conclusionchargesfix on all conflictsmaximum
difficulty makinginseem behere reached. But there would to no

per-within theeffective. If arose to alter ratesboth acts occasion
limit, might as to railroadsthe commissioners so act. Andmitted

statutes, weretheleased or united under these commissionersnot
limitation. When the commissionersfree to act without such

inthey the rates in forcelaw,under this made sure thatfirst acted
any road,lessor or lessee beforehad not been increased on1883

Rep.,R. R.approval proposed.the rate Comm’rs’giving their to
18,1886, pp. 19.

for all timerates fixed were establishedsuggestionThe that the
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grantedReliefvery could beconsideration.to seriousis not entitled
by last Lawsgrantedwas the one.any legislature, as indeed itby

proposedthat the stategreat point in mind was1913, c. The106.
It haveintended tothe situation.the control ofretain fullestto

value, adistinguishedas frompracticalwhich was ofa control
indi-reserve to eachIt intended also tomerely one.theoretical

anagainst increase of rates—•weapon defenceshipper a real ofvidual
way. This was the con-putif it thatrates, chooses toof his one

ofprivilegethegiven by the for consolida-roadssideration
definite,then discussed were the individualThe ratestion.

This is what theservice. railroadpiecesindividual ofsums for
1889,report urgingin of the state toitstalked aboutcommission

bewhereby rates the weaker roads wouldbargaina the onclose
fixingthat this of rates wassuggestionno thenfixed. There was

process was no hintby a dilution. Therebe made ofto inefficient
allaveraged all the rates thebe with ofthese rates were tothat

become)great systemthe should beforesystem (no matter how
as anany how the facts were tobe determination ofthere could

thought as units.of talked aboutincrease. Rates were and
sensible, meaning of thefair,isAnd this the non-technical

leg-language average Hampshirethe the Newused. To mind of
islator, freights”fares and thethe term “the rates for means

by It is believed that noprices chargedtable of the road. one
verythought anythingthe else until within a fewstatute meant

years. an in all thesaid, opinionAs late as it was in which1909
justices it limit theappearsconcurred: “It that was intended to

or the actpower increase rates on leased united under toto roads
in referred in section 17.”the máximums stated the schedules to

Railroad, 327,v. H. 331.State 75 N.
sides, discussingspent, uponMuch time both in thehas been

Un-questionmere of the fit construction of words.scholastic
argument either is bequestionably, logicalsome for conclusion to

be, upon aought not,But the case to and is decidedfound. not
urgedbalancing fine is the central reason•nice of deductions. What

by the me to bemajority foregoing opinions?in the seems toIt
itthe held correct one becausethis: conclusion reached is to be the

varying forms,the the In the evils togives best results for state.
specificare ratesfrom the that the rates referredflow conclusion to

they great that theupon, appearare dwelt until are made to so
majority peopleto think that the of the stateimpossibledeem it

consequences.have This the whole tenorcould intended such was
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of the argumentlast for the defendant. It improbable, theyis
say, that the state could ever have contemplateddesired or asuch

Itsituation. is somewhat remarkable argumentsthat such should
be made the basis the case,for decision inof this view of the fact
that all the while the state aappears partyhere as and insists that
it desires majoritythe result which the theof court think the state
cannot desire.

There is considerable evidence how the state has theviewed
question past. way:in the It is all one The first recorded official
utterance reportis the of the railroad in Incommissioners 1885.
informing legislaturethe of what had been done under the ofact
1883, say 18,they (pp. 19): given by“The assurance was the

Maine,Boston & and we contrary,have no showingevidence the
that existingthe rates on the leased andlines on the roads theof
lessee have beennot increased. No lawfullyincrease could take
place Again, 1889,under the act of 1883.” thein ad-commission

legislaturevised the in following significant 14):the language (p.
“Our has great advantage positionstate of inand circumstance

matters,railroad it availwhich should itself of while it can be done.
wealthyBecause the ofmanagers corporationstwo desire to extend

power by uptheir and building railway systemscontrol in which
links, theyroads must are willingour be take roads uponto these
them,terms which make time least,for the atbeing sources of loss

profit. theyinstead of Because want goesour business and what
it, they less,with offer do it at or thetrustingto cost to indirect

maythat doingbenefits accrue to them from a largely increased
upontraffic their roads uponown to balance the draft their treas-

uries from northern lines. theirour We should take them at word.”
certainly presumeIt is fair uponto that the legislature acted this

passedadvice. actIt the of 1889 with full ratesinformation that
unequalwere and that the purpose keepwas them so until theto

higher ones were This is thereduced. what evidence shows the
legislature thought. stated,And as before the theposition of

litigation growingstate in all the out of these acts has been that
anyis If ismeaning.this their there aevidence that different

expressed byhas been the state,view ever it has beennot found.
These seein me assumptionconsiderations to to show that the of

majority assumptionthe has no sufficient foundation. That im-
legislaturesputes knowledgeto the of 1883 and 1889 a that a statute

applying specific fantastic, irrational,rates be into would and
every way unjust. is all givenBut the evidence that the advice
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by experts daysof those to thethe state’s railroad was effect that
ought adopted. time,a law At the counselsuch to be same for the

legislatorsurging upon equitywere the the fairness androads of the
they nothingprovision now There is to show thatdenounce. it

legislatorssuggestedwas ever to the of and 1889 a1883 that law
applying specific unjust. majorityto rates be The opinionswould

alldisregard bythis evidence and seek reasoningto show abstract
legislators’the state of mind.alone

majorityassumed, say, legislatorsis to be theIt that these knew
that, and, knowing,this and so must have theconcluded law would

impolitic. suggested,As answerbe before one sufficient to this
isproposition people today well,that the of the situationknow

theyyet specificand are insistent in their demand the law asthat to
be the legisla-rates retained. This was our recentsentiment of

public commission,This is the ourtures. view service whoseof
generalindictment of the rate thesituation is the basis of last

practicalhereargument for the defendant. This is the answer to
thatproposition everybodythe theoretical must understand that
unjust.law isthe undesirable and

is equivalent bythis the for a statutes aNor construction of
plebiscite. question beingThe what meancertain words to certain
men, we must those Ifknow how men use we would in-words.
terpret phrase street,the inof the we must thebe wise vernacular.

majority, havingThe become in ownconvinced their minds that
a relating specific unjust,statute ratesto would be conclude that

menother must be the same mind.of This erroneous conclusion
mightas the importantto mind of others not be in cases.most It

importantis here it is the upon majoritybecause basis which the
is argumentconclusion made rest. The that since all mento is

think unjust impolitic,must the law and therefore such result
not beingcould have The strongerbeen intended. chain no than

its weakest link, and error as beingthe to the mind of others one
link, the support.conclusion lacks
, Herein is the opinion majorityreal difference of in case: Thethis
believe generally applyingreasonable men a lawmust think to
specific rates minorityThe deny opinionundesirable. that such
exists, or past,has existed in the that thereand believe is satis-
factory legislativeevidence a public opinion.of different and
Starting with fundamentally views,these different it is almost

that we arrive at ininevitable should different the in-conclusions
of theterpretation statutes.
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private rightthat there is no ofhere made is2. defenceAnother
ofthe terms under which leases railroadsfor a ofaction violation

is in anstate. The statute effect amendmentpermitted by theare
libertycorporationsthe were at tocharters, whichthe railroadto

theyRailroad, 327,N. H. 330. Whenv. 75accept reject.or State
Theybinding upon them. as-act becameaccepted, the whole
attempt-them whilerepudiateterms and cannot nowsented to its
questionThe rates inthereby, conferred.ing powersretain theto

by legislature,fixed theBeing sopart agreement.a of theform
they reasonable;that areprimaa presumptionis at leastthere facie

act,of the aredefendants, having accepted the benefitsand “the
Railroad, 336;contrary.” supra,v.the Stateestopped to show

this, theHarmon, 266. It followsfrom thatv. 157 Mich.Robinson
anrates. Such exactioncomplaint charginghere is for unreasonable

the injuredin behalf of individualrise a cause of actiongives to
1,(P. S., 160, 2)ss. and atthe statute c. com-thereby, underboth

430; Ry.H. etc. v.Railroad, N. Texasv. 52mon law. McDuffee
426,Company, 204 U. S. 436.

ain the acts 1883 and 1889insert ofThere was no occasion to
existenceprivate redress. The ofspecific provision righta tofor

after the inwell understood decisionthe have beenright must
28 the act 1883Railroad, supra. And of ofv. sectionMcDuffee

legislativethen the under-that this wasfurnished further evidence
a thepenaltya for violation ofprovidesstanding. That section

It in-precedingin the section.long limitationsand short haul
. . . “in addition tolanguage:provisionthe in thistroduces

violation,by of such shallliability damages reasonfor all sustained
arguesdefendantpenalty,”a etc. Thetobe liable for each offence

aprivatea forgiveintent actionlegislativea tothat this shows
deny others, which theit as to as to27 and toviolation of section

ordinarily used to createlanguagetheact is silent. But this is not
rightaexpress knowledge ofemployed toright.a It is rather that

in, beingpreventhere to the defencealready It usedexistence. was
an intentionpenalty evidencedthat of the to.impositionmade the

the intent toright. If it had beenaway privateexistingtake the
beenwould havelanguagesameprivate right,a thehere create

day in of anotherthe reenactmentemployed the samethat wasused
. . .“Every corporationsubject. railroadsameuponstatute the

aggrievedparty. the. . and topenaltyashall be liable to
legislature ofThe1883,Laws c. 105.damages.”in an ofaction

positiveinrightathe creation ofexpressunderstood how to1883
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aexpress mereequally well how toThey understoodterms.
They recognized that thisrighta existed.acknowledgment that
compact between the stateprivatea merebe more thanwas toact

damages rightsindividual would berailroads, and that toand the
by its violation.caused

wore mani-legislators,that whosupposetoreasonableIt is not
possibilityevery safeguard against the offestly seeking provideto

state, give shipperthethe wouldpeopleof the oftreatmentunfair
upon the debatable issuedamages prevailif he couldan action for

1-3) deny(P. S., 160,c. ss. anda rate was reasonableof whéther
chargedhim in violation of thethe rate wasin a case whererelief

agreed.had Thean which the offenderact toexpress terms of
safeguards. with a view toseeking new It waswaslegislature

givenlarger powers were toprotection thatadded means ofgiving
101, s.1883,Laws c. 5. It was notthe railroad commissioners.

Railroad,v.exclusive. Statemake those remediesthe intent to
N. H. 327.75

payments soughthere to beis that theThe third defence3.
protest.voluntarily In answermade and withoutrecovered were
insay that facts this case the con-underthis, plaintiffsto the .the

voluntary law,were is one ofpaymentstheas to whetherclusion
against It would be of littlelaw is the defendant.and that the

cause, merelysubsequent trial the to decideassistance, in ofthe
involuntaryrecovered,be whilevoluntary payments cannotthat
itselfquestion presentreal which will at themay be. Theones

voluntary payment.does not ais what does or constitutetrial
money voluntarily paidlaw the thatis the settled of stateIt

any kind) be recovered back(that is, coercion of cannotwithout
cited), equallyandBank, 278, 280,N. H. and cases it is(Keazar v. 75

may Pierce,money be. Alexander v.paid under duresstrue that
long been494; Smith,Davis v. 68 N. H. 253. And it hasN. H.10

recovery mayamoneyan had and receivedheld that in action for
necessarytheamount to duresshad which would notbe for coercion

Quasi-Cont. 426,a note 2.contract. Keenerthe avoidance ofto
objects,money received, spiritin its andhad and“The action for

may generalincorrectly equity;a in and itlikened to billhas been
that the defendantwhenever the evidence showsmaintainedbe

money belonging plain­to thepossession ofhas received or obtained
him.oughthe to refund totiff, equity goodin and consciencewhich

which, aequo bono, oughtet the defendantonly money exIt lies for
amoney by mistake, upon considerationrefund; paidas orto for
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happens fail, moneywhich orto for obtained through imposition,
express implied,or or or oppression,extortion or an undue advan-
tage plaintiff’staken of the word,situation. In one gistthe of this

is,ankind of action that the defendant, upon the circumstances of
case, obliged bythe is justicethe of equityties natural and to

money.”refund the v. Kelsea,Lockwood 41 H. 185, 187,N. 188.
“Money paid who,to one position,because hisof is under an

obligation dischargeto duties public,certain to the but who refuses
discharge dutyto such the paymentwithout a money,of sum of

he is entitled,to which be moneynot can recovered as paid under
Quasi-Cont.compulsion.” Keener proposition fully437. This is

by Englishsustained Parsons,the Dew v. B.authorities. 2 & Aid.
562; Williams, 625;Steelev. Railway,8 Exch. Parker v. 7 M. & G.

countryIn this authority253. the ofweight seems theto be same
way. 134;Chase Dwinal,v. 7 Me. Beckwith v. Frisbie, 559;Vt.32

Ry.Mobile etc. Steiner, 559; Chicagov. 61 Ala. Company,etc. R. R. v.
79 Ill. 121; Wilson,Louisville etc. R. R. v. 517;132 Ind. Scottish etc.
Co. Herriott, 606;v. 109 Ia. Co. States,United U. S. 22.111v..Swift

is applicableThe rule to common carriers because similar-of the
ity positiontheir aholding strictlyof to that one publicof office.
“A common carrier is a carrier.public engagesHe in a em-public
ployment, aupon public duty,takes himself and aexercises sort

publicof Railroad, 447,office.” v. N. H. 430,52 448.McDuffee
carriers,“Contracts persons occupyingof common like of athose

fiduciary character, agiving position theythem in which can'take
advantage they contract,undue of the withpersons whom must

uponrest their fairness and reasonableness.” Co.Railroad v.
Lockwood, 357,17 In a few jurisdictionsWall. 380. a different

395;view has been Railroad,taken. Killmer v. 100 N. Y. Potomac
Railroad, 326;Coal Co. v. 38 Md. Bernhardt v. 135 N.Railroad, C.

258; Railroad, 284;Kenneth Company,v. 15 Rich. Arnold v. 50 Ga.
304. Several disposedof these cases were because rules as toof of

prevail state, specialduress which not in thisdo because of cir-or
cumstances which convinced the the particularcourt that in instance

recoverya inequitable. they deny generalwould be In far asso the
principle by Keener, they onlycontrarylaid down are to thenot

authority, law inweight of but the as it has been thisto declared
jurisdiction. v. N.Holden,Ford H. In that case the de-39 143.
fendant, Rumney, put'onewho was of the selectmen of refused to

plaintiff’s upon paidthe name the check-list he his taxesunless
years vote,in he whichpreceding sought rightfor that which the to
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faith,goodacted in andThe defendanthad been abated.taxes
paid it to thereceiving money plaintifffrom the town.upon the

recover, saytheplaintiff was entitled to courtholding that theIn
every case,taken of the147-149): view that can be“Upon(pp.

money.back theremedyhis to recoverplaintiff should havethe
not, indeed,voluntarily. It was extortedpartHe did not with it

person bybutliterally by property,duress of or washimfrom it
It is the caseright.him his ... of thewithholding from

toby power moneythe of their official obtainselectmenexercise
theythey honestly wereplaintiff, supposed entitledthe whichfrom

precedent inserting upontheir his namea condition todemand asto
theylist, by law neither as selectmen nor thewhich townthe but to

indeed,strange, partyIt if the... would bewere entitled.
remedymoney was thus have no atthe extorted couldfrom whom

paid defendant,was the hands of theit back. It intorecoverlaw to
money byit he held received himreceiving it as to theuponand

liability moneyit asHis to account for so receiveduse.plaintiff’s
by he afterwardway affected the fact that delivered itis in no

themoney belongingtreasurer as to town.” Thistownto theover
(Grafton,Plymouth term,in v. Andover Marchapprovedwascase

86,N. H. foot-note.1869), 49
these cases were decided have beenupon whichprinciplesThe

jurisdiction varietya of The rulein this to situations.applied
payments agreements publicmade under withexcessivehere is that

“voluntarily.”may back, even madebe recovered whenofficers
Money aHale, 138, paid pension71 N. H. 148. tov.Edgerly

by the Unitedattorney excess of the fees allowed States statutesin
back, although paymentthe is made withoutrecoveredmay be

right“the theundue influence. This is because ofordemand
necessary pro­in such as this is therecover cases fortopensioners

Barton,give them.” Laddwas intended to v.the statutetection
usury.applied paymentThe same rule is to the ofH. 613.N.64

usuryproperly regards oppressorthe lender on as thelaw“The
treat theoppressed,as the and therefore will notborrowerand the

voluntarya ratherpayment,interest as butof usuriouspayment
athroughduress and the constraint of con­under moralmadeas

by taking advantage of the necessitieswrongfully obtainedtract
Abbott,borrower, Albanyand hence affords him relief.” v.theof

Bell,157, 158; v. 34 N. H. 82.H. Cross61 N.
general application prohibitinga statuteshas toprincipleThis

byare tocontracts, prohibitedwhen the “contracts statutecertain
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protect one set men againstof Ifanother.” that reason,“for or
character,some other of like parties parthe are delictum,,not the

law will lend its aid in favor of the party,innocent as in the case of
usury.”, George George,v. 27, 44;47 N. H. Cutler,Welsh v. 44 N. H.

In561. view of these decisions, there seems to be no doubt that
it is the law of the state that payments ato common carrier in
excess mayof what the carrier legally charge can be recovered back

an moneyin action for had and received, and that it is no defence
plaintiff mightthat the soughthave other remedies wrongfulfor the

charges. Dwinal,Chase v. 7 Me. 134.
In some appearsof the cases it to have been deemed an important

fact that the plaintiff paydid or did protest;not under but this
largelyseems inimmaterial cases of this class. The distinction

has recognizednot. been in state;the cases in this and in each of
recoverythose a upheld,where has been appears,it either in terms

by necessary inference,or protest.that there “If,was no inde-
pendently protest, theof circumstances in a paymentwhich is

ajustify recovery thereof,made would not the fact paymentof
protest will rendernot such payment involuntary.”under Keener

Qimsi-Cont. 423, 4.note
brief,stated in the defendant’s the object protestAs sole aof in

that it plaintiff’scases is evidences thethese state of mind. It
that henotice intends to claim his agives right repayment.to

only where suchcases notice would seem importanceThe to be of
where the subsequentlybe those defendant had changedwould

upon validityin reliance theposition payment.its of the There
of such a defence in thesuggestionis no brief statement filed in

case, Holden, 143,and Ford v. authoritythis 39 N.H. is an against it.

J.,Plummer, concurred in the foregoing opinion.


