
Beckley Alexander. 255v.N. EL]

Rockingham,
5,May 1914.

BeckleyGeorge v. Alexander.H. Harrison

discharge jurya because of a conversationis made to betweena motionWhere
party chargedpanel,the the facts that neither withand one ofdefendantthe

identity theirof other’s and that conversationaware the hadmisconduct was
groundlitigation denial of motion on thethe authorizes a thereference tono

complained of did not render the trial unfair.thethat occurrence
jurortestimonycase, of the is to show the con-involved admissibleIn thesuch

objectionupon waswhich the based.versation
resulting plaintiff’s carriageinjuries afrom collisionbetween theIn foran action

just priorautomobile, to theevidenc’dthat the accidenttheand defendant’s
naturallyupon disturbparties business matters which wouldhad a conference

questioncompetent bearing upon of hisplaintiff is as the care.the
general is not of in the admis-for defendant set aside because errorA verdict the

relating damages only, appears plaintiffunless theto it thatsion of evidence
liability.prejudiced ofthereby on the issuewas

groundexperimental evidence, ofof on the materialexclusion differenceThe
experiment andunder the was made thosebetween the conditions which exist-

dispute,ing in a thethe of the occurrence is matter withinat time discretion
trial court.of the

legitimate advocacy tolimits for counsel state asIt within the of matter ofis
may fairly frombe drawn the evidence.fact an inference which

generaljury required aa to return with verdictshall be answers toWhether
byquestions expediency trialspecific is matter of determinable thea court.

Case, negligence. by jury and verdictfor Trial for the defend-
term, of1913,from the October the superiorTransferredant.

Pike,by C. J.court
injured 2, 1912, consequenceon November inplaintiff wasThe

carriage ridingin whichbetween the he wasof a collision and the
by jurydriven his chauffeur. The had aautomobiledefendant’s

Uponpremisesthe where the accidentof occurred. theirview
jury dischargedmoved the beplaintiffthe that becausereturn of

and of anda between the defendant one his counselconversation
jury, they were inriding smokingof the while a carthe foreman

thereupon inquiredthe The court theway view. intoon the to
the of the defendant’s and thematter, taking statements counsel

foreman, that the defendant and his didand found counsel not
talking juryman,athey jurymanto that the didwere notknow

thethey trial,with on thewere connected that case wasknow cas.e
conversation,in and that the trial wasthe notnot mentioned
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plaintiff’srendered unfair. The court denied the motion. To
uponthe conclusion of the court this matter plaintiffthe excepted.

plaintiffthe accidentJust the called uponbefore the defendant
a and mortgagein to note which theregard againstlatter held the

Subject exception,to the defendantformer. thewas asked what
them and the plaintiffwas between testified thattalk said couldhe

up the note and did knownot take not what he could do.
plaintiff’s testimonyIn to the questionorder rebut on ofthe

earning capacity large,his wasdamage per-that the defendant was
subjectmitted, exception,to introduceto that plain-evidence the

paid years.tiff his on forhad not taxes his homestead several
to thatplaintiffThe offered show one Barker experimentedhad

placewith at the of stophis automobile the accident and could his
arunning givenmachine at speed in a shorter than thedistance

defendant’s chauffeur did. theupon,The evidence was excluded
theground that conditions time the experimentat the of were not

accident,the same as at the time of the and plaintiff.excepted.the
excepted byHe also to remarks made the indefendant’s counsel his

argument jury byto the and to the submission the thecourt to
jury specific questions theyof which were requiredto returnto
answers.

O’Neill,John plaintiff.for the

Page,John G. Bartlett &Crawford, Mitchell, Gup-Ernestand L.
(Mr. orally),till for the defendant.Crawford

Walker, Upon plaintiff’s juryJ. 1. the dischargemotion to the
on of allegedimproper partaccount conduct on the theof defendant

jury theyand view,the of the while were goingforeman to take a
byan hadinvestigation presiding justice,was the he asand found a

byfact trial rendered unfairthat was Thethe not what occurred.
plaintiff’s exception finding presentsto this questionthe whether

conclusivelyit that trial anappears the was unfair onone account
jurymanof the conversation between the and andthe defendant

plaintiff pro-his The took no exceptioncounsel. to the method of
adopted its investigationcedure the court in and nowcannotby

it; hecomplain of nor can take of theadvantage fact that the court
did interrogate plaintiffnot witnesses whom the might offered,have

bybut did The examinationriot. the appar-conducted court was
ently satisfactory plaintifftheto until the court’s wasconclusion



Beckley v. Alexander. 257N. H.]

he exception. facts,which an Theannounced, to took that the
they talkinghis counsel did know were adefendant and not with

juryman theyjuryman, did know werethat the not interested in
case, and the had no reference whateverthe that conversation to

upon subjects,case, generalof talk other fullythe but consisted
partiesin all actedfinding goodauthorized the court that the in

consequenceunfairfaith and that the trial was not rendered in of
The opposite little,conversation. conclusion seems to havethe

testimony jurymanTheanything, supportif to it. of the as to
only competent, justifybutwhat was said was not sufficient to the

Pittsfield,v. H.finding. 67 N. 104. In State v. Danforth,Maxfield
215, 221, rulingit is “The the refusing73 N. H. said: of court to

the allegedhear evidence as of the counsel,to misconduct state’s
(if occurred)upon the that the act it wasground prejudicialnot to

respondent, ruling law,if understood as a error;the of was without
if aholding findingwhile the was intended as of fact that the trial

”unfair, findingwas not rendered such is Thedecisive. talk in
question prejudicial plaintiff,was not to the either aas matter of

or as a of tendency producelaw matter fact. It had no to the
Blodgett Park,verdict. v. N. H.76 435. The plaintiff’s motion to

discharge jurythe properlywas denied.
2. The as theevidence to character of the the partiesbusiness

conversing just priorwere about competentto the accident was as
having tendency plaintiffsome to showthat the was disturbed and
disappointed uponbecause the insisted payingdefendant his the
note, which under the hecircumstances was unable to do. It
might naturally disappointmentbe inferred that this caused
him to be managementless careful in the hisof team at the time of
the heaccident than otherwise havewould been. The evidence

bearingsome logical questionhad on the of his care was properlyand
admitted.

defendant,3. As questionthe verdict was for the the of the
damages by plaintiffthesuffered became immaterial. So that

the paidwhether evidence that he had his yearsnot taxes somefor
legally testimony, earningwas in rebuttal of his that his capacity
large, unimportant.was became requireJustice doesnot the setting

a generalaside of averdict for defendant on ofaccount error in
relating damages only,admission evidence theof to unless the.the

appears prejudicial plaintiffevidence be the theto to on original
liability.of Allen, 177;issue Wier v. N. H.51 v. Auburn,Griffin
286;N. H. Hutchins,59 McBride v. N. H. 206,76 213. But if this
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had hisplaintiffthat the allowed taxes toso, the factwere not
earning capacityhismight tend to show that wasarrearsbecome in

might existhe claimed it was. Circumstancesgreat asnot as
case,a given uponin theits admissionwould authorizewhich

jury decidingvalue to the in themight be of someground that it
ain this case cannot be held error asIts admissionpoint in issue.

law.matter of
show in what time heproduced a witness to could4. plaintiffThe

given speed placea at the where it wasgoing atstop an automobile
experimentalthisThe exclusion ofaccident occurred.claimed the

existingdifferencein the conditionsthat theevidence, groundon the
and those at the time of the accidentexperimentof theat the time

jury, presentsnot assist the noevidence wouldwas such that the
within thepeculiarlya matter discretionlaw. It wasquestion of

62;Canney Association, 60,v. 76 N. H.at the trial.the courtof
292; Durham,Cookv. New 64Mills, 72 N. H.Spinningv.Saucier

N. H. 419.
argument,counsel in to theof the defendant’sThe remarks5.

the was out of theclaim that automobileplaintiff’stheeffect that
untrue,distance was were notthe for somepart of roadtraveled

jurythat theThey upon the fact tookwere basedobjectionable.
groundin the madethey have seen tracksview, and that woulda

pointedwould haveautomobile, plaintiff’sthe counselorby the
argumentThethe road.out, if the machine had been out ofthem

legitimate.was
generalrequired return with thejury shall be toWhether a6.

expediencyquestions is a matter of forspecialanswers toverdict
generalIf with thepresiding justice.theofthe determination

byquestions propoundedspecificjury return answers totheverdict
grounds the verdict wasupon whatcourt, tend to showthe which

respectin this isexception the court’s directionreached, toan
very pro-in themay greatbe useprocedure ofunavailing. Such

Haverhill, 74, 87;N. H. BarstowJohnson v. 35justice.ofmotion
320, 323;Railroad, 67 N.27;H. Hearn v. H.Sprague, 40 N.v.

specifictheobjectionH. 178. valid toRailroad, 68 N. Nov.Folsom
apparent.is The courtjurythe in this casesubmitted toquestions

answer thesejurythe should“expedientwas thatthat itfound
reported is con-finding upon the factsquestions specially.” That

clusive.
Exceptions overruled.

All concurred.


