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givepurpose inThe fundamental the construction of will isa to toeffect the
intention, competent evidence;testator’s found as a fact from and decisions

involving interpretation bindingdo nottestamental have the force of author-
case,subsequent languageinities a the laterunless of the will and circum-the

stances are so far identical as not to admit of a reasonable distinction.
bequeathingA in ofclause a will the remainder an estate theafter death of the

living equalwife to his “next kin then intestator’s of shares” indicates an
dispose property composed living per-intention to of the to a definite class of

sons, provide accordingto for its relatingrather than distribution to the statute
estates; among survivingto intestate and such remainder is divisible the

testator, representativesbrothers of the to the exclusion of the of a deceased
brother and sister.

Equity,Bill forin tbe construction of the will of Horace T.
Babb, the plaintiffof whose estate is the administrator with the will

term, 1913,annexed. Transferred from Septemberthe of supe-the
by J.Branch,rior court

will, gaveIn the second clause of his the testator the income of
practically his duringentire estate his wife her life,to “and upon her

I give, bequeath,decease and the principaldevise all saidof rest
remainder all the of Iproperty' mayand of which possesseddie

my kin equalunto next of then inliving, shares to them and
assignstheir heirs and Hisforever.” wife died hisin lifetime.

survivingHe left him nephewstwo brothers and nieces,also and
children another predeceasedof brother and of a sister who both

question propoundedhim. The is whether nephewsthe and nieces
take the shares of gonethe estate that havewould their parentsto

they Uponif had the questionsurvived testator. this the court
construed the will in accordance with the contention the nephewsof

nieces, survivingand and the brothers excepted.

Galloway,Pierce & plaintiff.for the

George George(Henry Georgeorally),& C. for the brothers of the
testator.

pronephewsThe and nieces se.

InWalker, J. Pinkham v. 57Blair, 226,N. H. wasit held that
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simpliciter over,a giftkin” are used in“next ofwhere the words
aany showingcontext different intentionexplanatoryand without

testator, they be taken mean next of kinthe must toparton the of
distributions, livingthe of who were at theaccording statuteto

taker, livingwho were at deaththe last and not those thedeath of
accordingly that, theIt determined where willtestator. wasof the

hisdaughters and a share oftwo their heirsgave the testator’sto
son,daughtersin case the and a who wasprovided thatestate, but

daughters issue,the death theuponthe estate of withoutto take
mygoshall of kinissue, the “estate nextshould all die without to

assigns forever,” the meant thoseheirs and testator whoand their
bykin as determined the statute of distribu-be his nextshould of

childsurvivingthe last before mentioned.tions, at the decease of
on'page 244, survivingthat “the twowas, asThe result announced

brothers,sister, representatives the deceasedand and the ofbrothers
kin’ the‘the next testator.”estate devised over to of ofthetook

authority that the children Mr.this ease it is claimed ofUpon the of
by representationand sister are entitled todeceasedBabb’s brother

entitledparentshis estate that their have been tothe shares of would
living.stilltheyif were

Blair, purposein Pinkham v. the fundamentalrecognizedasBut,
give the inten-a will is to effect to testator’sofin the construction

use, as a factexpressed by languagethe he chose to foundtion as
firmly in thiscompetent This is so establishedevidence.from

in support superfluous.authorities its isthat a ofjurisdiction citation
upon the construction of wills arethat former decisionsIt follows

given case,agiven bindingthe authorities inbe force ofnot to
are so far identicallanguage the will and circumstancesthe ofunless

languageThe of theadmit of a reasonable distinction.toas not
the willis not the same as that used inwill under consideration

Pinkham v. Blair. There the testator said that afterinconsidered
“my will that estatechildren without issue is saidof histhe death

assignsand heirs and forever.”my next of kin theirgo toshall
gave estate, theuponhis decease ofwill the testatorpresentIn the

my living, equalin shares to themof kin thenwife, “unto nexthis
assigns expression living”The “thenand forever.”heirsand their

upon the tes-bearing questionthe whetherimportantmay have an
his sistergive his estate brothers and withoutto totator intended

purposehis was to thecondition, or whether confineorlimitation
living athis ás should be theexclusively such of brotherstodevise

reasonably bemightthe it foundIn former casehis wife.decease of
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statute, providingin mind the that “the heirs in thethat he had
devisee,descending legatee testator,line a deceased before theof or

bequeathed devised,estate or in the same manner theshall take the
(P. S.,if helegatee devisee would have taken it had survived”or

186, 12), adopted will,s. hec, partand that it as a of his in the ab-
evidence different In thesence of of a intention. latter case such a

objectbe inferred. Thepurpose could not of the statute was “not to
intention, changedefeat the testator’s or to the rules of construction

by determined, bywhich is ifprovidethe intention but to that
legatee’sreason of a or a devisee’s death in the thetestator’s lifetime

gift intended,as gocannot take effect it shall to the lineal descend-
legatee devisee,ants of the or rather than to the testator’s heir-at-

residuary legatee. only applieslaw or It where the intended donee
testator, propertydies the and where thebefore in that event is not

byofdisposed by residuarythe will otherwise than a clause.”
Campbell Clark, 328, accordinglyv. 64 N. H. 331. It heldwas that

equal“in my gifta devise shares is anephews”to nieces and to
testator, they per capita.such of them as survive the and that take

designated byThe devisees are as a class. This result was reached
giving effect to the intention,testator’s which is not rendered
nugatory by the statute.

givenIf Mr. hisBabb had estate after the decease his wife inof
living equal shares,terms to his brother and sister at that time in it

seriouslywould not be contended that the children a brother whoof
died before the testator would take their father’s share. But

anythinghe mean “mydid different hewhen used the words next
living, equalkin then inof shares”? he he wasDid understand that

providing for the hisdistribution estate in with theof accordance
relating estates, share,statute to intestate equaland that an not

intended a brother,for deceased brother but a livingfor should
go representativesnevertheless to the of the deceased brother? It

is clear that when he “my or,said next kin heliving,”of then as
havemight anysaid change meaning, “mywithout andof brothers
then living,”sisters he did not mean deceased and sistersbrothers

representatives.and their He heexcluded them from the class
sought to He disposingbenefit. he remainderunderstood was of the

byhis givingof estate will composed livingit to a definite class of
persons, and not that he hismaking suggestionwas a useless that
estate should descend as prop-intestate If he had desired hisestate.
erty goto to his generally represent-brothers and sister theand to

easilyatives of such of them as might survive hewife, couldhis
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purpose. He might giventhat havelanguage expressinghave used
hisestate, statute, to “brothers andlanguagehis in the of the sis-

196,S., 1),c. s.(P. or to his nextters, representatives”or their of
he did see fitrepresentatives.kin their But not to use thatand

purpose.such was hislanguage, to indicate thator
(P. S.,statuteSuppose he examined the of distributionshad

196, propertyhis1)c. s. in ascertain how would descend afterorder to
a will. Hethe death his wife in the absence of would have con-of

of section 1 hiscluded that under the third subdivision “brothers
it;take andrepresentatives”and sisters or their would that if this

go to his “next of kin inapplicable, equalclause was it wouldnot
subdivision, is, nephewsshares” that to hisunder the fourth and

ordinary languagenieces. he in “next kin”But knew that of is
to the exclusiondesignate nephewsused to and sisters ofbrothers

ordinarily survivingand his brothersnieces, and that or sisters
probable statutoryAs it is thewould be “next of kin” to him. dis-

satisfactory him, as he did desiretribution was not to not leaveto
apropertyhis nieces while brother ornephews might'to his and sister

alive, gave sister,be he to his brothers and as hispropertyhis next
kin, decease hisliving Givingof who at the of wife. itshould be to

his next authorize thelivingof kin then does not court to add the
phrase by representativesthe suchconstruction, “and to of of them

hismay wife,as have he survived thedied.” As two brothers
living estate,at his are entitled the and the isplaintiffdecease to

nothing.advised that and nieces takenephewsthe

Exception sustained.
All concurred.


