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sought justice requiredbeen in the Ifhave former suit. a new trial
orilygranted,it have been but in thatwould event. This is the

protection againstafforded the defendant repeatedreasonable and
unwarranted suits for the same cause.

discharged.Case
All concurred.

Merrimack,
5,May 1914.

ManufacturingM.Anna Knowles v. Exeter Co.

part building storage byOne uses of a for leave of lessee is notwho the a bare
licensee, rightful occupant privileged premisesbut a who is to visit the at all

private way leading permissiontimes andreasonable use the thereto until his
opportunity property.is revoked and he has had an to remove his

building digs private way leadingWhere inthe lessor of a a ditch the thereto-
negligently unguarded, injuries resultingand leaves the same he is liable for

occupant premises, liabilityescapetherefrom to a known 'theof and cannot on>
groundthe that his lessee was of theaware existence of the defect.

case, upon byIn such evidence that the workmen the ditch were informed the
lights required uponlessee that no or barriers were is admissible the issue of

the defendant’s care.

Case, bynegligence. jury plaintiff.for Trial and theverdict for
byterm, 1913, superiorTransferred from the October of the court

J.,Chamberlin, on the a mo-exceptionsdefendant’s to the denial of
thetion for direction of a verdict in its and the exclusionfavor to

certain evidence.of
indefendant, being pos-The evidence tended show that theto

stables, private waysession of two one either side of a which was-on
used as approach both,an to let the stable next the end of’to blind

way Young. Young permittedthe plaintiff keepto one the her'to
stable, go past,in the and it her halfhorse was habit to there about

eveningseven o’clock each see knewto the horse. The defendant
1911, dugkept 16,she her horse there. the aOctober defendant

ditch thirds the waterspace stables, repairtwo across between the to
pipes. unguarded,The ditch was left fell into itplaintiffand the

going menaccordingwhen to the stable to her custom. When the
quit upon night, Youngthe present.work ditch at was The defend-

Youngant to that the asked he wantedoffered show workmen if
lights put up, replied: “No;barriers and he there is occasionor no

excluded, subjectit.” exception.for The evidence was to
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plaintiff.the(Mr. orally),Howe Howe forMartin &

Eastman, Gardner, Bell,K. Edward& Samuel andScammon
(Mr. orally), for defendant.Eastman and Mr. Lane theA. Lane

arguedhas its motion for a directedThe defendantPeaslee, J.
Young’sthough excluded evidence of consent toas theverdict

But case can-unguarded had been admitted. theleaving the ditch
theory. The evidence is not in the case.on thatdisposed ofnot be

might contradicted,have been thatadmitted it soIf it had been
gone jury upon theoryhave the the thatstill toplaintiff couldthe

uponbe decided the evi-existed. The motion mustsuch factno
as it stands.dence

only premisesa licensee theplaintiff uponthe wasclaim thatThe
was much thanby the facts. There more baresupportedis not

having given permissionherYoung topresence.heroftoleration
havingstable, uponthe and she acted the leaveinkeep her horse

right goshe had a atproperty there,her to thereplacedandgiven
permissionthe was revoked and she hadtimes untilall reasonable

property.her The herto remove fact thatopportunityreasonable
payment impair rightrent did not herwas without ofoccupancy

building rightfullysheway which led to the wasuseto the common
only licensee,if she were a the that theEven ruleoccupying.

her,with due care toward when it fit actmust act todefendant saw
applied. holdingThe Massachusetts casesbe thatall,at would

liability a licensee are thereexceptto for what calledthere is no
136;(Heinlein Railroad,v. 147 v.injuries Mass. Westintentional

521)183; Railroad,Jones v. 211 Mass. areMass. not fol-Poor, 196
Brown Railroad, 568;v. N. H. 27 Harv.in this state. 73lowed

Law Rev. 403.
place a ispassagewaythe of accident was ad-claim that notThe

by photographs;evidence furnished the but anvanced, upon the
wagonshows covering practicallythem tracks allexamination of
dug. They groundditch was thatwhere the also show thespacethe

uponsufficiently grass pointthat it was bare of to atraveled sowas
way. evidence,Thisthe blind end of the takenmuch nearer to

positionthe relative of the various structuresin withconnection
go uponwas enough jurythere at least to to thethere, shows that

question.this
Youngis laid the fact that knew the exist-uponstress ofMuch

open knowledgeis assumed that this wouldence of the ditch. It
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prevent recovery by injuriesa him byfor caused falling into the
ditch; plaintiff him,and as the claims arguedunder it is that she

he Ifcannot recover when could anot. this were suit a breachfor
hire, mightthe contract there be in argument.of of force the But

ait is not such suit. The is innegligentaction for conduct the
wayamanagement of which could well be partfound not be ato

premises.leased The complaintthe is existingof not of conditions
letting made,contract of waswhen the but of the active misconduct

in rendering waythe defendant thereafter theof unsafe.
Young rights alreadyWhen saw the ditch the of others had at-

The knew If Young’s knowledgetached. defendant this. pre-would
subsequent acquisition throughvent the him rightsof to an unob-
way, knowledge operate rightsstructed that could not to cut down

acquired. did destroy existingtheretofore It not the relation be-
plaintifftween the and the defendant. This would be eventrue

claimed,though, Youngas had lightstold the defendant no
plaintiff’s rights growingwere needed. The herout of relation

alreadyto the defendant were established. The defendant owed
dutyher a of careful action which it escapecould not in this man-

ner. she through Young,It is true that claims merelybut that is
way in she became partthe which a of the situation. The

defendant, created,therelation to when became hers as dis-
tinguished Young’s. Young,Neither defendant,from nor the

acting together,nor both of them could terminate such relation
any kind her. Young’s tenancy,without notice of to her occu-

pancy Young,under and the defendant’s knowledge of the situa-
tion, a plaintiffcreated relation between the and the defendant

ordinarycalled for the exercise care in digging upwhich of the
way had rightcommon over which she a to travel. The defendant

having act a situation,assumed to toward known was bybound
the usual rule of reasonable conduct. etc. Co. v. ShoePittsfield
Co., 522, 533; Railroad, ante,N. H. Kambour v. 33,71 46.

many bythat of' the uponIt follows cases therelied defendant
Theypoint.in relate the dutyare n%t to landlord’s contractual

growing’ agreement. duty entirelyout of the This is distinct from
duty care hehis to use when does some act which alters the situa-

dutyThe latter is limitedtion. not to those with he haswhom
Curtis,relations. See Dustin v. N. H. 266.contractual 74

rulingin the entitlingThere was no error that there was evidence
plaintiff go jury.thethe to to

offered, subject exception,was -andEvidence excluded to that
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Young lightsif he wantedthe asked or barriersdefendant’s servant
Young “No;and isput replied:that there no occasion forup it.”

admissible on the issue of theThis evidence was defendant’s care.
likelythepresumably familiar with use to beThe tenant was made

protection mightway. needed,the On issue what be hisof the of
those thewould be value to less familiar with facts. Aopinion of

naturallyaperson having such situation to deal with would and
rely uponless the aproperly personmore or recommendation of

knowledge wayof how the was used.having actual “The fact
a person bearinga from such was made has athat recommendation

ordinaryquestion care inupon the whether was exercised” the course
Company, 494,Little 69 N. H.pursued. v. 495.

exceptions procedurerelate courseremainingThe to the of at
aquestions likelythe trial. The are not to arise subsequentat

trial, necessaryand as the verdict is be set aside it isto not to now
them.consider

granted.New trial

Plummer, J., was absent: the others concurred.

Hillsborough,
May 5, 1914.

MaryIra Holt, Adm’r, v.W. J. Burns a.&

gives “propertywillWhore a the testator’s widow to the ofamount five thousand
dollars, by appraisedto be selected her itsat myvalue from the balance of

”estate, rightshe has the to demand and receive the ofavails an insurance
which, bypolicy reason of death of lifetime,the the ininsured her abecame

part theof residue.

askingBill in Equity, as plaintiff’sadvice to the duty under the
Georgewill of Burns.W. Transferred rulingwithout a from the

term, 1913, superiorof the bySeptember Kivel,court J.
gaveThe fourth the Maryclause of will to J. Burns, widow of the

testator, placehis homestead in aMilford and policy of insurance
“life, providedon his and further as myfollows: Should said wife

Coggin,not survive Charles H. on Iwhose life policyhold No.
180,499 in the Connecticut Mutual Life Insurance ICompany,
give bequeath my legaland to then myheirs and to said wife’s
legal heirs the proceeds of said policy equalin shares.” By the

clause, gavesixth the testator to his “propertywife theto amount
dollars,of five thousand to be byselected her at its appraised value


