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England Box P.New Co. v. Samuel Flint.

lot, having paid cutting sawing byWhere the of a lumber andowner for instal-
during progress work, overpayments byments the of the seeks to recover virtue

agreement guarantee quantityof the contractor’s written to the for which he
usage accordingpay, ofreceived evidence a trade to make final settlement to

surveys tendinglumber of itsof the at the time sale is admissible as to elucidate
meaning ofthe the contract and to rebut the inferences of laches and waiver

might plaintiff’s nearlybe towhich drawn from the failure assert his forclaim
years completiontwo after the of the work.

Assumpsit, awith count for broken. Thecovenant action was
brought recover aoverpayments uponto made contract under seal

sawing, stickingand acutting, upon Westmoreland,for lumber lot in
referee, generaland tried a findingwas before who made a for the

Mayand facts.reported term, 1913,defendant the At the theof
court, judgment thesuperior uponwas ordered thefor defendant

by Kivel, J., plaintiffsandreport the excepted.
agreedUnder the contract the Flintparties, guaranteebetween to

of pay paidthe amount lumber he received andfor, was beto for
100,000 report byeach of as alot feet as soon thereof was received

subjectplaintiffs, delays beyondthe delaysto of carriers and other
plaintiffs’ partiesthe Thecontrol. understood that the lumber

remain the a few purposewas to on sticks for for the ofmonths
awaydrying it before it was taken sale.for use or The defendant

byjob Pierce,sublet the to one a in underwritingcontract not
seal, was in all likerespects plaintiffswhich his contract with the

$5.25except price paid perthe wasthat feet insteadthousand of
$5.50. plaintiffs were didsublettingThe informed of the and not
object. begun January, 1908,Pierce in and completedwork the
job 17, 29,000the1908, exceptionon with of heOctober feet which

Januaryin and February,sawed and stuck 1909.
Each of came andpiece lumber was measured as it from the saw

kept, reportedan the of plaintiffsaccount total which was to the
agenteach An plaintiffsweek. the visited the mill often asof as

a seetwice week to that the terms contract wereof the observed
keep quantityand a claimto informed as to the sawed. Whenever

100,000 dutyagent’swas made that had it wassawed,feet been the
investigate report uponthe claimto and to the and hisplaintiffs;

approval the claim a checkinvestigation, plaintiffsof after sentthe
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$525immediately$550 adefendant, sentfor who cheók forto the
requested plaintiffs’ agehtPierce. The defendant the not toto

100,000a wasuntil feet on account of which itpaymentauthorize
plaintiffsThe had of ofup.made was stuck notice the course

immediately uponPiercepaidunder which the defendantbusiness
a them.receipt of check from

September 19,plaintiffs began remove the lumber on 1908.The to
January,shipped priorwasexceptAll the lumber ten carloads to

10, During the the1910, April progressand 1910. ofthe last on
plaintiffs uponthe the millpaidthe defendant measurementwork

they2,000,000 3, 1910,November notified him that thefeet.for
by 200,000a andpaidamount for little over feetfell short of thelot
$1,174.38sum underrequested payment guarantyof the of the

fromof the The amount of lumber manufacturedclause contract.
by1,900,000 plaintiffsfeet. the aEvidence offered ofthe lot was

operators to make final settlementusage amongknown lumberwell
surveysetc., according the of madecutting, sawing, to lumberfor

excluded, subjecttime to exception.the its sale wasat of
adelay assertingthe in claim theThe referee that underfound
unreasonable; and3, 1910,November wasguaranty clause until

by way theyin defendantplaintiffs,the the which dealt with thethat
stated,paymentsin asmakingand his hereinbeforesubcontractor

reported that,He intentionguaranty. findingthe also thewaived
byexpressed guaranty be thatattempted be the clause toto

for time the com-guarantythe continue a reasonable aftershould
andwork, provisions accordingly,he construed itspletion of the

party.exception bytaken thereto eitherno was

1 Henry(of Massachusetts)Flower & Flower aiid S. Richardson
orally), plaintiffs.theHollis for{Allen

Vermont) Chellis,O.(ofBuck Frank theEdward R. and for
defendant.

paroltheParsons, The rule “which admission ofC. J. forbids
infringedvaryevidence to or a written contract is notcontradict

usage theany respectingby evidence and establishedof known
such as well assubject usage,relates.to which the contract To

they aremay refer, just asfori, parties supposedlex be toto the the
ordinary signification.in their andpresumed employto words usual

interpret the mean-usage admitted,. . is either to. Proof of
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the nature andcontract, ascertainthe or tolanguage ofing theof
stipulations.”expressofcontract, in the absenceextent of the

... is“The liberal ruleWig. Ev.,4 s. 2440.Ev., 292;s.1 Gr.
anyineverywhere, permit resorttoconceded, practicallytoday

plain ap-thematter howusage locality,a trade noof orcase to the
Ev.,4 Wig.ordinary reader.”thethe word tosense ofparent

Machine Co.544, 546; SwamscotJoy, N. H.(2); Georgev. 192463s.
393,Baker, 76 N. H.Gloverv.369, SeePartridge, N. H. 378.v. 25

415.
usagethe custom or toby plaintiffs oftheThe evidence offered

etc., according to the sur-sawing,cutting,forsettlementmake final
competent and shouldwastime its saleveys made at the ofof lumber

contradict, but to make intel-not toadmitted. It tendedhave been
a within the minds ofIf as factprovedcontract.ligible, the written

into, tendedwas enteredengagementwrittenthepartiesthe when it.
agreement of thethey Thethey by what said.meantshow whatto

payreceives for”hethe of lumberguarantee amountdefendant “to
might made,bepaymentbasis of measurementimplies that on some

determined at somebeaccuracy the measurement toleaving the of
partiesthe under-howevidence tended to showtime. Thefuture

made, the defend-made. Whenshould bethis determinationstood
theseriously thatcontendedguaranty applied. It is notant’s

findingsthe ofis thatincompetent, the contentionbutevidence was
written contractof therender theand laches constructionwaiver

questiondirectly upon theBut the evidence boreimmaterial.
paymentandwayin of measurementwhat was done thewhether

settlement,finalaassawing goingwas on was understoodthewhile
thelater under con-adjustment be correctedpreliminaryas a toor

be ascer-it couldin due courseIt also tended to show whentract.
had beenthe defendantmeasurement for whichwhether thetained

upon questionthematerialerroneous, and hence waspaid was
make afterunreasonably neglected to claimthe plaintiffswhether

the error.they oughtknew to have known ofor
defendant,for thea verdicthaving generalThe referee found
plaintiffs’theappearsIt thatthe facts him.provedstates before

seal. Theunderthe defendant’s covenantuponclaim was based
inconsistent withreferee are factsbyand thebond its breach found
are found author-defendant, unless factsgeneral verdict for thethe

defendant’sof thethat, despite the breachizing the conclusion
Thedamages therefor.seal, he is liable incovenant under not

unreasonably assertingin aplaintiffs delayedreferee finds that the
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claim guaranty, byunder the and waythat the plaintiffsthe dealt
with the defendant and his subcontractor in making payments as

by him, theystated guaranty.waived the Since the evidence
wrongfullywhich was excluded was material upon each of these

propositions, unnecessaryisit to evidentiaryconsider whether the
findingfacts stated authorize the waiver,of or whether unreason-

delay in assertingable a claim guarantyunder the would' of itself
estop plaintiffs presentthe from their claim.

exceptionsustained: report set aside.Plaintiffs’
All concurred.

Grafton,
May 5, 1914.

Railway.Connelly,Michael Adm’r, Centralv. Vermont

part experiencedEvidence of habitual care on the an hand,of section who was
by walkingkilled a locomotive while between the in yard,tracks a railroad is

findingnot sufficient warrant ato of his care injury,on the occasion of his when
appears entirelyit localitythat he was familiar dangers,thewith and its and

conclusively ordinarythe facts disclosed prudenceshow that if he had exercised
approachinghe would injury.have seen the locomotive in time to avoid

Case, negligently causingfor the death Merchant,of-William W.
plaintiff’s by jurythe intestate. Trial and plaintiff.verdict for the

term, 1913,Transferred from the superior byOctober of the court
Peaslee, J., exceptionon the defendant’s theto denial aof motion

afor nonsuit.

Martin orally),& Howe Howe the plaintiff.for{Mr.

Harry Amey (of Vermont)B. Streeter, Demond,and Woodworth
Sulloway orally),Woodworth the& for defendant.{Mr.

Walker, by being byJ. The deceased was killed run over one of
backingthe defendant’s locomotiveswhich was on one of the tracks

state,in bridgefrom West Lebanon this across the to RiverWhite
in He was travelingJunction Vermont. toward the placelatter in

performance duty hand,his as a purposeof section for the of clear-
ing saltingthe switches andof snow them. The accident occurred

Vermont, agreedin .but it was applicablethat the law isto the case
inthe same both states. the accident,No one saw but from the


