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seeingnegligent place danger,in him in a he negli­not of was also
seeing engine.gent approachingin the Therefore the isplaintiffnot

motion arecover,not entitled to and the for nonsuit haveshould
granted. Railroad, 528;been Batchelder v. 72 N. H. v.Gibson

Railroad, ante,v.Railroad, 342; 101;75 N. H. Greenwood Chabott v.
supra.Railway,

Exception sustained: verdict thefor defendant.

Peaslee, J., did sit: the othersnot concurred.

Grafton,
May 5, 1914.

HenryJones, Ap’t,A. v. Adm’r.Herbert,Florentine W.

purposeappointment of an for ofA who desires the administrator thecreditor
againstenforcing debtor’s estate must act withinclaim the a reasonablehis

decease.time after he learns of the latter’s
person agree-and of a enters aa creditor heir-at-law deceased into validWhere

suit, bequestpromised by partyin of a inthement to forbear consideration
estate, appointmentpossession procurethe thereafter the of anof he cannot

against theand an action him for enforcement of theadministrator maintain
claims.

by impressinghis an estate a trustan seeks to recover share ofWhere heir-at-law
wrongfullyupon possession, theproperty one ancestor's admin-the of who took

proceeding.necessary party to theaistrator is not

Appeal, denying plaintiff’s petitiona decree theProbate from
an of the estate of Solomonappointment of administratorfor the

and the defendant. Trans-by the decree forJones. Trial court
1913, superior by Pike, J.May term, of the courttheferred from

Lavina,aMarch, 1864, leaving widow,diedJones inSolomon
will,Greenleaf, Florentine, Byand Sarah. hischildren,and three

duly to each of the childrenproved, gavehe one dollarwhich was
Lavina,to with remainder to Green-a in theand life estate residue

executrix, qualified.as but neverleaf in Lavina wasfee. named
dulyBy will, proved,her waswhichNovember,in 1864.She died

residuedollar and thegiveneach oneand Sarah wereFlorentine
executor, qualified.as but neverGreenleaf, who was namedwas left to

hisSolomon, assumed act asGreenleaf toUpon the decease of
andestate, paidthe and the debtsadministrator, possession oftook

withhe the same coursepursuedhis deathlegacies. After mother’s
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property. inventoryher filed in eitherrespect to No bond or was
May, 1908, leaving gaveestate. He died in a will his entirewhich

widow, Anna, May, 1909,estate to his died in intestate.who The
isdefendant de bonis non Greenleaf’s estate.administrator of

The processestates of Greenleaf and Anna are in of settlement in
againstthe insolvent course. Florentine’s claims those estates

byhave been appealsdisallowed the and arecommissioners now
pending. against (1)The claims Greenleaf’s estate are: For the
principal moneyand deposited byinterest of Florentine with
Solomon, Greenleaf; (2)which possessioncame to the of for the
proceeds of certain railroad which entrustedstock Florentine to

sold; (3)Solomon and subsequentlywhich Greenleaf one half of
accretions, or, thereof,estate with damagesSolomon’s in lieu for

a 1876, wherebybreach of contract made in Greenleaf and Anna
promised leave property by Florentine,to all their inwill to con-

agreementof againstsideration his enforce his claims hisnot to
againstfather’s estate. The damagesclaim Anna’s estate is for

for breach of the same contract.
superior court,In the grounds urged appointmentthe thefor of

an rightadministrator were a againstthat Florentine had of action
the death,Solomon at time theof latter’s which survived and still

exists, thatand such be made partyadministrator should to the
pending againstproceedings the estates of Greenleaf and Anna.
The plaintiff’s delaycourt found that the in asking appoint-for the
ment of an appoint-administrator constituted laches and that such

necessaryment w'as pendingnot in aid of the proceedings, and
appeal.the findingsdismissed To these and the decree thereon

plaintiff excepted.the

Remick Jackson orally), plaintiff.Remick& for the{Mr.

Burleigh Adams& and Martin Howe orally),& Howe for{Mr.
the defendants.

Young, If aJ. wishes rightcreditor to exercise the given him
2by 5, chapter 188, Statutes,sections and Public he must act within

a reasonable time after he learns of the death of the debtor. Whid-
den Whidden,v. N. H.67 303. The plaintiff attempts to excuse his
delay forty-seven years beginningof before say-this proceeding by
ing that he made a with shortlycontract Greenleaf after their

bydeath, brother,father’s which his in agree-consideration of his
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estate, agreedagainst their father’senforce his claimsnot toment
propertyall his at his death.give plaintiffto the

farby it, and in soIf he isplaintiffthe made this contract bound
Georgefullyestate is administered.as he is concerned Solomon’s

hisplaintiffIf to enforce claimJohnson, 45 N. H. 456. the failedv.
he made thisthoughtbecause he hadagainst Solomon’s estate

different situation isit,he had not made acontract, though in fact
necessarily hefollow thatin it does notpresented;, but that case

Thatestate.proceed againstto Solomon’spermittedshould be
thinkingconduct inpartin the reasonableness of hisdepends on

since thatcontract, partin his conducthad made such a onhe
Itconduct.time, part of Greenleaf’sand in on the reasonableness

findinghowever, question further, theuseless, to this foris consider
guiltyis he has been of laches.of the court that

its natureany regardless ofnecessary parties proceeding,The to
and thoserem, law, equity), are those(that is, it is in at or inwhether

and whosesubject-matter the suitonly have an interest in the ofwho
Littlefield,Busby v.by judgment.therights may be concluded

madebeshouldTherefore,H. the test to determine who31 N. 193.
impressseeking toproceeding, plaintiffin which the isparties to this

father, is tohisproperty received froma trust on the Greenleaf
The answerproperty.inquire have an interest in or to thatwho

throughclaimbe, onlyand whoquestion must those thoseto this
1864,inpossessionGreenleaf; propertyhe the into hisfor took

propertyheld thelegacies,father’s debts and and has sincepaid his
havetoclaiming through appearshis As no one Solomonas own.
uponperceivedany property, groundin isinterest or to the no

necessary party toawill be held his administrator iswhich it that
anofappointmentfor thesuit. There is nothe trust occasion

proceeding judiciallyin is determineduntil some itadministrator
party.asuch must bethat administrator

Exception overruled.
All concurred.


