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“The ofin fault. burdendefendantreasonably find thecould not
relationinof evidenceand the absenceproof upon plaintiff,was the
factmere ofThethat burden.not sustainthese matters doesto

absence ofIf thedefendant’s fault.thedoes not establishinjury
donemisfortune, can .hereafter bejusticeproof is to mistake ordue

court; possibilitythesuperior butin theupon proper proceedings
evidencerendered withouta verdictevidence cannot sustainof

157,154,H.Company, 74 N.Hicks v.point.”an essentialupon
Works, 71 N. H. 407.158; Dame v. Car

aside.verdict setExceptions sustained:

Young the others concurred.Plummer, JJ., did not sit:and

Merrimack,
2,June 1914.

Maine Railroad.Adm’r, v. Boston &Nawn,Thomas

respecting ofthe cause hismakes a statementthe victim of an accidentWhere
consciousness, trialregaining of theinjury immediately upon the conclusion

as to bethe main transactioncourt connected withthat such declaration is so
gesteepresentspart no error ofres law.admissible in evidence as of the

upcase, to thequestionIn in fact unconscioussuch the declarant wasthe whether
ruling uponby intime decided the trial courthis statement made to bowas is

admissibilitythe of the declaration.
question arising superiorA a in court is to beof fact in the of trial thecourse

beingdetermined, jurisdiction supreme lim-in casethere the of the court such
question upon which the de-ited to the of law whether there was evidence
reasonablycision could be made.

carryingemployee, by boilerEvidence that a railroad who killed a train whilewas
right justtracks, up wayflues across the looked of on one or more occasionsthe

prior trip, flue, competent upon questionpicking upto the fatal a is thebefore
of his care.

(Lawsemployers’ liability 1911, 163),2 c. ofUnder section of the act the defence
againstassumption longer available;of and in an action a master forrisk is no
proving injuredby negligence, plaintiff is relieved of the burden of thedeath the

fault, may if noservant’s freedom from and recover the case discloses evidence
upon question, proof evenlyor if balanced.the the is

against employers by negligence,In an certain deemedaction for death evidence
injuredconclusivelyto establish that the servant was at fault.insufficient

Case, negligence resulting Powell,for in ofthe death William
plaintiff’s term, 1913,from the Octoberthe intestate. Transferred
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by Chamberlin, J.,of on thesuperior excep-the court defendants’
tions to the denial of motions for a nonsuit and of athe direction

in their favor and the admission of certainverdict to evidence.
employed by morningPowell was the defendants. On the of his

carryinginjury he was at work boiler flues across atthe track the
Concord,in bystorehouse and was struck a cardefendants’ derrick

upon plaintiffbacked down him. The in awhich offered evidence
by respectdeclaration Powellwith to the cause of his Thereinjury.

that fromwas evidence he was unconscious the time he was struck
until the declaration made.was The court the declara-admitted

thesubject exception,tion to defendants’ and reserved the discre-
findingof the court thetion whether evidence warranted the that

enough point time, consideringthe declaration near in ofwas the
Powell, properlymental condition of to be admitted.

exception, pres-the aSubject to defendants’ witness who was not
permitted testifyent at the time of the accident was to that on one

prior upor more occasions to the last Powell looked the track be-
purpose carryinga for ofpicking upfore flue the it across.

(William Thayer orally),M. and Martin & HoweJohn Stark W.
plaintiff.for the

Streeter, SullowayDemond, (Mr. orally),Woodworth& Demond
for the defendants.

Parsons, J. 1. no error of law in the conclusionC. There was
of the trial under the circumstances the declarationcourt that

injuryofferedwas so connected the fact of as to be admissible.with
Railway, 160; Stahl,Dorr H. Robinson 74 H.v. 76 N. v. N. 310.

aperson injury, him,“When a sudden it is natural forreceives
in possession faculties, happened.if the of his to state at once how it

. . . ofexperienceThis view of the common mankind shows
character, possesses importantif anthat, the declaration has that it

reliability significance foreignelement of is to narrativeand which
directlylong pro-remarks made so after the event as to derive no

Murray Railroad, 32, 37,72 N. H.bative force from it.” v. 38.
spontaneous,Whether the declarations offered are the result of

antransaction, opportunitythe or are made after for reflection—
weight inwhether their as is found the circumstances un-evidence

they made, credibilityor in the of the declarant—der which were
govern admissibilityare considerations the of ofwhich evidence
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cited, p. 37;Railroad, supra, and casesMurray v.this character.
tended toIf, the1747, as evidencess. 1748.Wig. Ev.,3
conscious-declarant’s firstmade with theshow, the declaration was

to spontaneouslybe found resultaccident, it couldafter theness
farplaceof as thea took sopartand be whatinjury tofrom the
ofthe reflec-to have been resultconcerned, and notwasdeclarant

made, declaration was ad-by him. So theconsiderationtion and
missible.

unconscious, as the evi­or was notthe declarant wasWhether
byof fact be decided thequestionis a toprove,tended todence

admissibility theof the “Whenruling upon the evidence.incourt
pieceof ofproposeda evidencecompetencyof thedetermination

questions byofany pre­of fact thepreliminarya decisioninvolves
of fact is final noton matters andhis decision suchsiding judge,

Bellows, 105, 115,N. H. 116.Hurlburt v. 50subject exception.”to
1870, uponis made the thatcase, in comment factIn this decided

of or of forquestionno fact discretionjudge reservedpresidingthe
present case, justiceIn the theof the law court.the consideration

at the trial reserved “the discretionsuperior presidingof courtthe
findingthe thethe warranted thatof the court whether evidence

enough consideringtime,in the mental con­neardeclaration was
deceased, properlybe admitted.” If this reserva­dition of the to

merely present questionto the whether the un­tion intendedwas
from the time of the accident theof the declarant toconsciousness

competent upona for considerationof the was facttime declaration
remoteness, upon the itthe of whether evidence couldquestion and

remote, pre­too thebe found the declaration was not reservation
of been considered.questions which havesents law

“ legal sense, is name ofdiscretion, in its technical the theJudicial
questions court,” Darlingbyof of fact thedecision certain v. West-

Bundymoreland, 401, 408; Hyde, 116, 120;H. 50 N. H.52 N. v.
Chandler, Glover H.Jaques Baker,N. H. 376. In v. 76 N.v. 73

261, justices superior mightthat of the courtit was held the reserve
questions arisingfor ofand this court determination lawtransfer to

questionin that court. Thethem, prior decisionbefore without
presented they may thisappearsnow be whether send to courtto

of fact areupon ques-for their conclusions matters whichrevision
passed upon by bythe not theonlyof law because court andtions

jury.
Bundy above,Hyde, cited in which the definitionIn the case v.

formulated, quite properof it was said: “It is at“discretion” was
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any time, certainlyand aexpedient, in case of considerable doubt
difficulty, presiding justiceand for to questionthe thereserve of

fordiscretion the of the court.”revision whole Since that time
manyvery cases been in whichhave decided it has been thatheld

arising term,in of trial ques-matters the conduct the in thewhich
ought done, justicetion requireis what to be what does in par-the

instance, questionsticular are of fact atdeterminable the trial
term, open exception. veryto arenot The cases numerous. See

H.Jaques Chandler, 376, 381; 683;N. 66 N. H. 67 H. 616;v. 73 N.
626; 688; 660;68 N. H. 69 N. H. 70 N. H. 71 N. 638;H. 72 N. H.

H. H.626; 646; 621; 643;N. 74 H. H.73 N. 75 N. 76 N. 632.
many cases, rulingIn question presented byin that no was an

exception findings,to such it has questionbeen remarked that no
expressionsof discretion had been reserved. These tend to anshow

understanding findingthat the of fact in determininginvolved a
limiting costs,for a new trial, permitting leading questions,motion

excluding remoteness, like,evidence and the mightfor be reserved
and court, jurisdictiontransferred to the law the ap-but does not
pear recently particularhaveto been examined with reference thisto

questions. Hutchins, 92,class In Kent v. 94,of 50 N. H. decided
July, 1870,in “In discretion, exceptionit is said: matters of no lies

ruling right.to the as ofmatter But in this case the court reserved
properquestion discretion,the as to the of theexercise and our

opinion wiselyproperlyis that the was anddiscretion exercised.”
Reed, 136, 1872,In v. H. in June, questionPaul 52 N. thedecided

passed uponthe a saywas when title sale of chattels. The court
(p. 138): question“This a it isfact,is of but submitted to the court

Ordinarily uponit passedfor decision. should be at the trial term;
aquestion fact,the is mixed of law here,but where one and as it is

may ifirregular, judge best,it not be the thinks it to reserve the
question proceedentire for the whole court.” The court then to

upon assumption questionsthe case the thatdispose of both lawof
If, show,fact are reserved. as tends itand this case to was under-
organized 1872,stood, as the court was in that the court at the law

jurisdiction questionshad of of fact which might pendingterms be
entirelyterms, viewat the trial that was abandoned under the later

jurisdiction questionsdeclared the be “ofacts which to of law aris-
term,ing assigned S.,at a trial reserved or for P. 204,decision.” c.

s. 3.
questionH.Weed, 176,In v. 66 N. the was whether aMetcalf

sufficiently placedescribed the tosearch warrant be searched. It
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with reasonable cer-description which identifiesawas said that
legallywas sufficient. Allplaces to be searchedtainty place orthe

found, plainlyit the intent of the reserva-and waswerethe facts
sufficiencyof thethe determinationto the law termto transfertion

questionbe a of fact whetherBut it was said todescription.of the
placedesignated the to be searcheddescription in the warrantthe

question“a not ordina-certainty, and that of fact isreasonablewith
strong uponorterm, however conclusiverily at the lawdetermined

may be,in the seemthe recited ease tothe other evidenceside orone
relating reported.to it is Jones v.the evidencethough alland

the case contained an ex-N. H. 488. There reserved62Aqueduct,
reported case)immaterial in the thatfinding (omitted aspress

byand circumstances claimed eitherare all the facts'herein stated
question theany bearing upon the whether use madehaveparty to

is atheir land and water or is not reasonableby defendants ofthe
”use.’

change judicial interpre-in the ina statute orEither because of
in that the at theclear it understood 1901 courttation, it is was not

questions fact,jurisdictionhad the to determine of whichlaw term
supra. It is be thatReed,in Paul v. to rememberedexercisedwas

judges the trial termsthe individual who held sat to-1901prior to
might generallythe law While trial terms be heldgether as court.

S., 207, 1),s. thereby single justice (P. c. was no limitation toa
requiredcapital (P. S., 254, 2),In cases were c.number. two s.that

more, allgreat importance court,or thein cases of of satwhile to-
Attorney-General Taggart, ajudges.as trial v. case in whichgether

sat, reported 362,N. H.judgesall the 66 was considered to be in
county. BinghamHillsborough Jewett,term v.the trial for 66

382, Jewett, 624,N. H. proceedingsH. and Eastman v. 66 wereN.
present supreme jurisdictionThe thein the trial term. court has

things existingall matters and of which the court when theof statute
passed 1901, 78,had at the law term. Laws c. s. 2;was Gloverv.

261,H.Baker, judges sitting together76 N. 269. Whether all the
individually assemblyheld the trial terms called theirwho a law

might verbiage;trial term mere but thea seem fact that the dis-or
jurisdictionmade the presenttinction was is decisive of of the court

questions arising Accordingly,of fact in the trial term.over follow-
Weed,supra, passing upon ques-v. this court has refused toMetcalf

fact, apparently byeven referred it superiortions of when to the
H.Nashua, 481; Crowley Crowley,Ledoux v. 75 N.court. v. 72

241,H. 243.N.
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1870, Bundy Hyde,in recognizedin v. the court theAlthough
questionspropriety of the of of discretion in difficultreservation

immediatelycases, 1877, reorganizationin after the of inthe court
Bailey, 71,H.1876, questionin Fuller v. 58 N. 72: “Theit was said

against the evidence is one which the court atwhether a verdict'is
ordinarily reserve, and which atthe trial not the courtterm would

generally if itlaw refuse to consider were reserved.”the term would
law and fact inThe between the decisions of the courtdistinction

early history state,clearly judicialin the thenot observed ofwas so
together uponand fact blendedquestionsall of law werewhen the

by judges. Baker,Gloverv. N. H.and heard the same 76the docket
statutorytendency changethat and261, 263. Since time the of

greatermark with the divid­has been to clearnessjudicial decision
purpose of the act of 1901 was to dis­ing line. “The fundamental

of the fact.” v.judges judgeslaw from of Glovertheassociate
261, systemBaker, judicialH. The asN. 270. now established76

arising in in thequestions fact the course of trialsrequires that of
decided, jurisdiction theshall be there and the ofsuperior court

law,thereby questionlimited to of whethersupreme is thecourt
upon reasonablywhich the decision could bethere was evidence

Chandler, 376,v. 73 N. H.Jaquesas made. 382. Asmade it was
objectedupon the declaration to could beevidence whichthere was

questionin the of the onremote to aid decisionfound not too
questionpresents no other as to this evidencetrial, the record

ofwithin the control this court.
carry pilesto flues fromemployedwas boiler2. The deceased

yard,a in the the trackof track railroad acrossupon west sidethe
morninginHe went to at seven theshop the east side. worka onto

injured by a backedtwenty later was derrick carminutesand about
track, just stepped uponhim as he the trackwhich struckthedown

beinghimcarry who observed at workflue across. A witnessato
“ paid anyhe attention to the tracks?”you noticeDid whetherasked

picked upa flueuphe he looked“I that beforeanswered noticed
excepted. inquiry waswhereupon defendants Thetrack,” thethe

aresponsive. questionThe called forthecompetent and answer
the andhistory leading up to accidentof the transactionpart of the

the waslight questionthe whether deceasedthrowtended to on
any dangers work-place.hisregard to the ofacting without

• prove just he startedanswer tended to that beforetheWhether
and if heup, whether,heacross the track lookedtripon the fatal

care, bynotquestionsare raised theevidence ofdid, wassuch act
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general exception to the No rule of theanswer. law limits evidence
morning’sof the events to the fraction of a minute while Powell was

walking pilefrom the flue track hisupon trip.to the last So
place judgeof the presidingwhat took as found not too re-much

jury competent.to aid themote was
The a3. defendants’ motions for nonsuit and a verdict are
upon partthe claim fault ofbased that Powell’s was the cause hisof

injury.
BoodyIt is conceded that under the recent decision in Company,v.

ante, 208, employmentthe deceased’s at the time of the injury was
1, chapterin 163,one of those described section 1911.Laws The

employers havingas accepted provisionsdefendants not the of the
provided in 3, liabilityact as section the rule of in pre-this iscase

by 2, provides:sectionscribed “Thewhich workman shall not be
anyheld to have assumed the risk of injury anydue to speci-cause

in this section;fied but there shall be no liability under this section
any injuryfor to which it shall be made to aappear by preponder-

of negligenceance thatevidence the of the plaintiff contributed.”
By provisions assumptionthese the ofdefence of risk is wholly de-
stroyed, plaintiffand the is of therelieved burden of proving the
deceased’s freedom from injury.fault as a cause of the If the case

upon question,discloses no evidence the or the evenlyevidence is
balanced, plaintiff maythe onlyrecover. It is when the evidence
balances in the defendant’s favor that the ofdefence the contribu-
tory negligence injured mayof the employee prevail. juryAs the

onlyis the weightribunal authorized to evidence, to upondetermine
which preponderance lies,side the the cases would seem to be few
in which the ofjudgment that tribunal must not be invoked. If

plaintiff’sthe conclusivelyevidence does not show the injured
party’s care,want of and evidence on that issue presentedis by the
defendant, ordinarilyit would be for jurythe to orbelieve disbe-

Lallylieve the defendant’s witnesses. v. Insurance Co., 75 N. H.
188, Pillsbury190; Pillsbury, 90,v. 20 N. H. 97. justifyTo a non-
suit, it conclusivelymust appear thethat evidence leads to but one

Lane,conclusion. Perham v. 76 N. H. 580; Leary,State v. 75 N. H.
459, 462; State Harrington,v. 69 N. H. 496. In words,other con-

applyingcretely principle, reasoningthe can a mind fail to reach
the conclusion that Powell was in fault?

This his employment;was first the accident occurred within
twenty minutes he toafter went work. If he had looked to the
north immediately steppedbefore he upon the track, he probably

VOL. LXXVU. 20
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wayshis to look atinjury. Was failure bothescapedhavewould
careless,soentry upon plainlythe track in viewof hismomentthe

in fault?situation, that he must be heldknowledge of thehisof
picking up a flue is ofevidenceto the north beforehe lookedThat

dangerof the from 'that direction.understanding extentof thehis
waswarning the defendants’ witness testifiedprofanetheWhether

switcher, running“it back andthat iscareful ofgiven him to be
say.given, jury Theyfor tofact was thetime,” inall the wasforth

witness; they did, they mightor if thinkasuchmight not believe
that did not understanddoing his work heway Powell wasfrom the

work-placea over his thatspeedat suchwould be runthe switcher
aup flue was not sufficientpickedbefore helooking in that direction

which the derrickspeedto the atconflict asprecaution. There was
evidence, may not haveof the itOn one .viewcar train was run.

up the flue. That run-started to takesight Powellbeen in when
employeesway a where other werein a trackning a train such over

Reasonablenegligence is not contested.is ofat. work evidenceset
in railroadinexperiencemight that Powell’sconclude withmen

guardanticipatefailed to andhewas careless becausehe notwork
operation.inagainst recklessnesssuchhimself

sight just before Powelltrain not infound the wasmightAs it be
that struck does nottrip, the fact he wasfor his lastup the fluetook

If,look. as the defendantshe did not thenconclusively prove that
previous tripson or threethat he looked twocontend, the evidence

to helegally competent prove thatup a flue is notpickingbefore
might case with-trip, incompetency leave theon the last itsdid look

“a preponder-establishpoint, but noton the wouldout evidence
not look.that he didof evidence”ance

Exceptions overruled.

concurred.Plummer, J., was absent: the others


