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Merrimack,
2,June 1914.

Page Belting Co. v. H.Frederick Prince a.&

purchaserofEvidence that a vendor bonds concealed from the the that thefacts
municipality obligations paidwhich issued the had not been and would not be

litigation likely findingtherefor and that was to follow warrants a that the sale
bywas induced actionable fraud.

propertyA vendee who rescinds a sale for fraud is not bound to return the or its
proceeds equity requires.unless so

corporate price greatly value,A anysale of stock at a in ofexcess its true without
representations part vendor,on the of the is not conclusive evidence of the
latter’s fraud.

against rightThe statute of limitations does not run a tovendee’s rescind a sale
duringfraud, periodfor the of the vendor’s absence from the state.

change sale,Where there has been no in the circumstances since the date of the a
ground chargeablewhovendee desires to rescind on the of fraud is not with

laches, law, delaysmatter of opportunity pursueas if he suit until he has an to
equitable remedy againstinhis the ofcourts his own state a non-resident vendor.

proceedingThe partiesclaim that a is collusive between certain thereto is not
conclusively by only inferentiallyestablished evidence which makes out the

alleged.defence
permittedOne pendingwho is to intervene in a action and assert title to the

property judgmentbyinvolved in the pro-suit is bound inthe rendered the
ceeding.

Bill Interpleader,or being reportedthe same case 74 N. H.
by262. Trial the court. found,Facts and case transferred from

Aprilthe term, 1913, superiorof the court, by Wallace,C. J.
After the decision overruling the Co.,demurrer of Prince & they

filed an answer disclaiming any beneficial interest in the 435 shares
Pageof Belting Company stock and the accrued dividends thereon

here in litigation, allegedand theythat held title to the same as
trustees agreementunder an between E. E.G. & Wallace and
Coffin & Stanton. Thereafter B. Hord,William a receiver of the
insolvent estate of Coffin & Stanton, byappeared and leave of
court partybecame a to the suit and claimed title to the property.

permittedThe court the Wallaces to amend bytheir answer adding
a unliquidatedclaim for damages growing out of the sale of the
two lots of bonds hereinafter referred to. The exceptedreceiver
to the allowance of the amendment, and also to the overruling of

demurrer,his which was uponbased groundsthe that the amended
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Wallaces,bill that is in and claim forstates the title the that the
damages stock, beingto be of of naturesatisfied out the a different

receiver,and character the claims of Prince & Co. and thefrom of
subject aproper interpleader.is therefore not a for bill of

facts in substance as follows:The found were
wherebyAugust, 1894,In E. G. & E. made aWallace contract

Companythey Page Beltingof the thesold 870 shares stock of
$85 &share, bought& a and CoffinCoffin Stanton for fromto

California,city$150,000 Cruz,of ofof the bonds the SantaStanton
par, city Ironwood, Michigan,and the of$150,000at of bonds of the

of$105. One each lotat half the stock was to be delivered on
Wallaces,The Santa Cruz were delivered thebonds. bonds to

paidturned of and thewho over 435 shares stock the balance of
agreed price delay the the Iron-in cash. There was over issue of

ofbonds, partand a of the contract the 435 shareswood as first
Co., security&putwere in the hands of Prince as for thestock

delivery Wal-Duringfuture those bonds. these transactions theof
only share, they$30 alaces knew the was worth but madethat stock

representations subject guilty anyno noton the and were of fraud
wrongdoing.or

hope-&At the time these transactions Coffin Stanton wereof
theylessly Theyto fail. fraudu-and knew aboutinsolvent were

lently theyfact that receivedconcealed the Wallaces the hadfrom
city same,the thepayingSanta Cruz bonds from the without for

likely litigationbe that Thereand that there was to on account.
bonds,fraud of sale wasalso in the sale the Ironwood whichwas

1894,October,in and& failedconsummated. Coffin Stantonnever
ensuing the Wallaceslitigation over the Cruz bondsin the Santa

After final decision that the bonds$22,000.over theexpended
purchasersin bona valuevalid the hands of for {Waitewere fide

cityCruz, the302),U. the Wallaces settled with184 S.v. Santa
bonds, discounting $60,000 interest.face the aboutthe value offor

citytestified, waspartiesthe because thedone, as ofwas oneThis
the bepay more, and this was best that couldand unable topoor

done.
& Stantonbetweenhas communication CoffinThere been no

The Wallacessubject since the failure.Wallaces on thetheand
they stock,the and assertedalways that ownedunderstoodhave

at a laterin and to Prince & Co.corporation 1899claim to thethis
a the stock. Neither thethey demanded transfer ofdate, when

respec-theirhave intended to abandonnor receiverstheWallaces
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any indicatingact suchhas donestock, neithertheclaims totive
change in the circumstancesnohas beenintention, and there

& continued to collectPrince Co.rights of either.affecting the
stopped upon the order1903, payment wasuntil whenthe dividends

the cor-They acting in collusion withare notof the Wallaces.
matter.in thisporation

Wallaces, movedthe the receiverforof the evidencecloseAt the
upon followingjurisdiction,of thefor lackbe dismissedbillthat the

property belongsthebill states thatamended(1) Thegrounds:
plaintiff is not in doubtappears theWallaces, so that itto the

(3) Itconclusively con-(2) is shown.Collusionthe title.as to
title as trustees and are& Co. haveclusively appears that Prince

(4) The claim forWallaces’receive the dividends.toentitled
nature from those of Princedamages is a differentofunliquidated

evidence,all the thereceiver. At the close oftheand& Co.
stock, uponthe thea that he ownedmoved for decreereceiver

conclusivelypleadings and evidence such facton thethatground
motion to dismiss for want ofHe renewed hisalsoappeared.
denied, subject exception.towereBoth motionsjurisdiction.

the Wallaces were entitledfound,facts it was held thatUpon the
fraud in the salestock and dividends because of theclaim theto

holdinganThere also alternativeSanta Cruz bonds. wasof the
applied up the to the Wal-be to make loss causedthat the bonds

exceptedby fraud as to the bonds. The receiverthelaces Ironwood
a find thatand also to refusal to collusion wasthese conclusionsto

conclusively shown.

Page, plaintiff.L.Elwin for the

Warren, Manning, Prince & Co.Jones, Wilson & for

Demond, Sulloway (Mr. orally),StreeterStreeter, &Woodworth
the Wallaces.for

(Mr. and Mr.and Hollis & Murchie RemickRemick & Jackson
orally), Hord, receiver.Hollis for

theyPeaslee, exceptions transferred, so far as areJ. The
questions: (1) Whethertaken,in the here involve thesematerial view

injustify findinga fraud the contract as tothere was evidence to of
bonds; (2) the can rescind with-the Santa Cruz whether Wallaces
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out returning bonds; (3)those rightwhether the of rescission is
by lapsebarred time; (4)of conclusivelywhether it appears that

there was plaintiffcollusion between the and Wallaces; (5)the
uponwhether pleadingsthe amended the bill can be maintained.

Upon1. the issue of fraud in the sale theof bonds,Santa Cruz
it is that &found Coffin Stanton theconcealed fact that the bonds

not,were and be, paidwould not for. is arguedIt that this is
immaterial, because Coffin good& title,Stanton had and in the
litigation over the bonds followed,which the that theydefence

paid up.notwere for was not set The decision in v.Waite Santa
Cruz, 302,184 U. S. uponturns the fact that plaintiff repre-the

parties were bonasented who holders for value of the bonds infide
question. appearsIt thus that the facts as to Coffin & Stanton’s

property,to therelation aside from the propositionnaked of title
sense,in narrower was materialthe in the with thetransaction

consequenceIt ofwasWallaces. whether Coffin & Stanton were
not bona holders for value.or were fide

fact that the bonds paidThe had not been for material inwas
respects. litigationIf aroseother over the legality issue,theof

liabilitycity might escape if it gaineda had nothing from the
transaction, when, the hand,on other if it had proceedsreceived the

might theoryissue it be held athe liable on of unjustof enrichment.
materiality theseof facts in this litigation fully appearsmoreThe

report case inof the the lowerin the federal Waitecourts. v.
Cruz, Rep.89 619;Fed. Santa v. Waite, Rep.Cruz Fed.Santa 98

387.
everyas a propositionbusiness one thatAgain, manyknows

municipal obligations repudiatedhave beenWestern because the
prospered. Compromiseshave of allplaces not havesorts been

citythatThe fact a small like Santa Cruzaccepted. had been de-
of aproceedsthe of a third million dollars ofof worth bondsprived

any that a'suggest to investor the wouldlikelihood discountwould
would theinjureThat the fact sale of the bonds isbe unavoidable.

dispute. here the lossis sufficient evidence that ofbeyond There
directly facts were Onecame from the which concealed.interest

$60,000the interest wastestified that discount of aboutwitness
pay.city and to fact thatpoorwas unable Themade because the

city times thisa of several& had caused the lossCoffin Stanton
significant municipalthebonds of cause ofon these same isamount

particularin this case.a discountpoverty and the demand for
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findinglaw in the that the of the SantaThere is no error of sale
by actionable fraud.bonds was inducedCruz

is no that knew,It is said that evidence Coffin &there Stanton
believe, that be theor had reason to there would trouble over bonds.

fact,the anthere is no direct evidence of there is abundanceWhile
might cityfrom which the inference be drawn. The had no au-

thority exceptto for cash. & thesell, Coffin Stanton took bonds
a value,on credit. In hands of one not bona forthe holderfide

Cruz,facts the bonds. Waite v. Santathese invalidated 184 U. S.
having, claims, unimpeachableSo far from as the receiver an302.

title, appearsit the title of &that Coffin Stanton was worthless as
the maker of Theybetween them and the bonds. were men of

large experience matters; they disposed prop-in these and when of
erty they imperfect title, morallyto had awhich so it is certain

they litigation likely anythat was to In event,knew follow. such
mighta fact frombe inferred the evidence.

fraud,2. Because the claim equi-of this Wallaces to exercise an
righttable of It is objectedrescission. that this cannot be done

they kept by partbecause have the bonds received as a ofthem
repudiated bythe transaction. theWhile strict common-law rule

byone could not putting partyrescind save the other in statu quo,
theory uponthe has much broken inbeen since distinctionthe be-

legal equitabletween and relief come largely disregarded;has to be
and the jurisdiction rescindingrule in this is that partynow the is
only required do equitably ought“to what he to do.” Mead v.
Welch, 341,67 H. 342; Thorpe Packard,N. See,v. 73 N. H. 235.
also, Sipola Winship,v. 74 N. H. 240.

ofIn view the fact that the aWallaces have made substantial
transaction,in retainingloss the bonds, plaineven after the it seems

equity requirethat would not proceedsthat the bonds or their be
given up. upon groundThis conclusion is combatted the that in

sale guiltythis the grossWallaces were ofthemselves fraud: The
finding contraryto being bythe is as supportedattacked not the

is conclusivelyevidence. The claim that it appears that the Wal-
laces deceived &Coffin Stanton as to the of stockvalue the here in
litigation. onlyThe evidence of isthis the fact that the stock was

forsold much than itmore was thispersuasiveworth. However
may be in the claimed,favor of result it certainly is not conclusive.

uponThe conclusion alone;rests inference and where inferences
to drawn, questionare be ofthe is one fact oneunless conclusion is

Lymancertain and uncontrovertible. v. N. H. 200.Railroad, 66
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right byto thethe rescind is barred3. It is next claimed that
nearlyby rightlimitations,of or laches. The accruedstatute

attwenty ago as otheryears would be barred the same timeand
years.wrong be, is,that in six But thesuits for the same would

“are theonly in of those who within the state. Ifstatute runs favor
residingand ofpersonalin a action was absent from outdefendant

accrued, afterward,or thecause of actionthe state at the time the
in the limitedcomputingof excluded timetime such absence shall be

217,S.,P. c. s. The of thebringingfor the 8. defenceaction.”
in of the of Coffin & Stan-upis here set the interest estatestatute

in thethey representativenor their have beenton; and as neither
it fol-appearance litigation,of the receiver in thisstate until the

Quarlesof v.they cannot claim the benefit the statute.lows that
Fletcher, H.H. Howard v. 59 N. 151.Bickford, 425;64 N.

byspecific findingis no theUpon questionthe of laches there
rely-requested by party, thetrial court. None either receiverwas
factsing upon general uponthe order made theexceptionhis to

found.
.asserting isdelay equitablein an claim is unreasonableWhether

Gibson, 12;N. H. R. R.questiona of fact. Alden v. 63 Ashuelot
brought theElliot, 387,H. a suit isv. 52 N. 400. within“When

onby analogous statute,time fixed the the burden is the defendant
ex­by answer,of or his thatshow,to either from the face the bill

require of thetraordinary applicationexist thecircumstances which
Boettcher, Rep. 55, 62; 5 Pom.Kellydoctrine of laches.” v. 85 Fed.

asEq. defence,of the standsJur., s. As the matter is one case20.
finding nouponit an that there unreasonablewould affirmative was

bydelay. nothing objection here,the unlessThe receiver can take
byposition conclusively pleadingshis or the evi­is established the

dence.
long delay, legalin the senseIn one sense there has been a but

to the rule on the sub-delaythere has been none. The referred in
rightject powera a one has theconsists of failure to assert when

opportunityto do in has been no for theseso. But this case there
rights local untilofThis assert in the forum•citizens state to their

they might gone to York andthis time. It is true that have New
&litigated question against representatives of Coffin Stan-the the

certainly in ordi-there; requires,ton but is more than the lawthat
changingnary "onaccountmightcases. If there be cases where of

vigilance demanded,be this is■circumstancessuch extreme would
changeno here.not one of them. is found that there has beenIt
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made. Underthings they when the sale wasAll remain as were
partyinjuredformaycircumstances not be unreasonable thesuch it

remedypursue equitableto hisopportunityto wait until there is
outAny bein courts of his state. other conclusion wouldthe own

limita-harmony policy of the state as to theof with the declared
againstpersonalof actions non-residents.tion

theproceeding collusive,4. claim is asThe that the between
ofWallaces, uponand one theplaintiff the is based the facts that

theypresident Belting Company,of that haveWallaces was the
by counsel, companyrepresentedat times been the same that the

request, order,oruponhas from time to time acted the Wallaces’
dealings Co., afterin its as to this stock with Prince & and that

original plaintiff adopted it as athe Wallaces filed their answer the
theysignificant may be, stillpart of its bill. these factsHowever

concludingof befall short the matter. Inferences must drawn
alleged. may befrom them in order to make out the defence It

spite companyin of all these facts of its volitionthat the acted own
bill,filingin the and that the of non-collusion states theaffidavit

considered,Upon upon theissue,truth. this as others heretofore
gooddifficulty is that at the had a case on thereceiver’s most he

ofprocureIt was incumbent on him to from the trierevidence.
findings Havingup.facts in accordance with the claims set failed

this, alonghein has no further recourse this line.
Finally, arguedis billupon pleadings5. it that the and facts the

relyappears uponcannot be maintained. At times the receiver to
pleadings question,the as of this and at timesdeterminative other

hardlyupon reportedthe evidence and facts found. It can bethe
necessary say positionto that the latter is the correct one in this
jurisdiction. controversyThere was a between of these de-some

fully understandingly partiesfendants. It has been Alland tried.
appeared fullyin interest have and been heard. In state ofthis

case, wholly pleadingsthe it is immaterial the are or arewhether
technically they theynot,not correct. If are can be made so.now

anyIt is difficult to understand there is defect in thewherein
ofjurisdiction try controversy.the court to this It is not casea

presenting a damagesclaim of title on one and of to be satis-side
of propertyfied out the on the other. There is a claim for such

damages findingmade, but the that the isWallaces have title not
uponbased it. Their title is to auponrest rescission whichfound

they right damageshad the to elect because of fraud. The issue of
onlyhere far necessary provewas involved so as it towas the fact
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rightas for the ofa.basis exercise the to partiesrescind. Both
claim to the stock and properly impleaded byown are therefore the

corporationdisinterested which issued the stock is liable forand
legallythe accrued todividends whoever is entitled thereto.

is originallyIt said that the bill was upon allega-sustained the
wrongfullytion that Prince & Co. (Page Beltingheld the stock

Prince, H. 262),Co. v. 74 and that as allegationN. this falsewas
the bill should be dismissed. But the demurrer was not overruled

groundupon this alone. At time boththat Prince Co.& and the
upon corporationWallaces had made demand the for the dividends.

The conclusion was that “since the defendants respectively made
andtwo distinct inconsistent claims to the dividends, neither of

appears frivolous, justicewhich to be manifest and equity require
they litigatethat protec-should the matter between them for the

plaintiff, merelytion of the who is an indifferent stakeholder.” Ib.
Moreover,265. since the demurrer was overruled another claimant

appearedhas up allegedand been allowed to set his title to the
stock.

certain, claimed,Nor is it as paymentthat of the dividends to
dischargedPrince & Co. liabilitywould have the of plaintiff.the

It had been ofnotified the Wallaces’ claim to dividends,the as own-
ers of the stock. The matter was then in dispute between the
parties, and the stakeholder was entitled protectionto the which

proceedingthis toaffords it.
controllingOf no more importance is the claim bynext made

receiver,the thethat amended bill shows plaintiffthat the had no
right paydoubt of its to the dividends to maythe Wallaces. It

partyhave believed that one yethad title and be entitled to the
protection of a againstdecree up bythe claim set party.the other

questionThe was not plaintiffwhether the believed Prince was
right, or the right,Wallaces were opinionor whether it had no on
the matter. As pointed out in decision, importantthe former the
fact is conflictingthat claims are made and that does not appearit
that the claims Farleyare frivolous. H.Blood, 354;v. 30 N. 5
Pom. Eq. Jur., 40,s. If plaintiff allegingnote 8. the inerred that

partyone had merely statingtitle instead of that both claimed
title, the error no questionmisled one. But the openis not an
one. This allegation inwas the bill when it uponwas considered
demurrer and was not importance.deemed of vital isWhile it
true that the receiver a partywas not when the former decision was
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yet any recentannounced, opinionthat stands like other declara-
upon the subject.of the lawtion

argument question appearsof on this bepartA receiver’s tothe
ofupon assumption answer thethe that the amended Wal-based

notparta of the The does show this.laces was made bill. record
part complainant’saoriginal adoptedwas as of theThe answer

company such after theallegations, the took no action amendedbut
allegations setThe motion of facts out inanswer was filed. that

1906, yearsin fouranswer to the bill made beforethe be added was
bybill,The asthe answer was filed. amended the addi-amended

Wallaces,original changedof the answer of has not beention the
any respectin the of Prince & Co. wassince demurrer overruled.

urges no jurisdictionThe that there is over him.receiver also
nothing by (if it)heimpressionhe can take the mistaken hadBut

interposejurisdictionhe could come into this and technicalthat
escape being subject theobjections, juris-and at the same time to

according procedurethe of here.diction to usual course At his
intervene, arequest permitted become partyhe was to to toown

suit, the At that timethis to claim stock and dividends. Princeand
any stock,& beneficial interest in theCo. had disclaimed and the

in for real of title,was order trial between the claimantscase the
on one and the on the other. Thereceiver side Wallaces receiver’s

appear litigate title,for his ofmotion leave to and claim and the
motion, upongranting preciselythe the sameorder had theeffect

allegation originalinlitigation as an of his claim billthe hisand
appearance and answer thereto would have had.

demurrer,uponAfter the the case indecision the was order for a
Prince, claimingtrial title asbetween trustee under the pledge

Wallaces,contract, claiming an absolute titleand the to the stock.
a party proceeding.The not to thereceiver was There beenhad
him aattempt party judgmentno make or to secure ato which

taking partbind him. If he had refrained from inwould the liti-
gation, rights byhis beenwould not have concluded what was

partyin this intervened as asuit;done but when he to the suit, his
changed. Assuming he maythat besituation was correct in his

jurisdictionthecontention that his submission to was at first
soughtquestions raise“temporary,” the he then to were properly

against goes upon grounds.Hishim. demurrer twodecided The
maintained,could be alreadythe bill as amended not hadfirst, that

adversely second,to him. The that thebeen Wallacesdecided
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damages only, contraryis fact,claimed to the and the case is-dis-
posed consideringof aspectwithout that of the contention.

position,If the jurisdictionreceiver’s that a judgmentto render
against lacking,him was had been well in instance,taken the first

upon.could now be insisted Ifit he could at the same time become
partya far as bill, yetso to defeat the and partynot a to beso as

compelled litigate claim,histo he did not undertake such a course.
his demurrer rely solelyWhen was overruled he did not upon his

ruling.exception to the He upthen set his claim of pro-title and
litigateto the same. As pointed out,ceeded before this had the

upon proceedingssame effect the as would have fromresulted his
being partya claim inupwhose was set the bill and theover whom

complete jurisdiction.court had
contention,further that he did allegedHis not discover the de-

duringficiencies in the case progressuntil the of trial,the does not
alter the situation. He did not then elect to withdraw from his

on askcontest the facts and the court to himrelieve from the effects
of he had done. On the contrary,what he participatecontinued to

only opponentin the trial as the of the HeWallaces. introduced
evidence, argued and submitted his case on facts,the and is bound
by result. Ifthe the trial court could permittedhave him to with-

upon groundthe of misapprehensiondraw or deception, it did not
requestso. No for such made, onlydo relief was suggestionthe

beingalong that line that his demurrer was to have the same effect
though filedas before he toanswered the merits. As to his other

exceptions,and any partymotions he stands like whom fullover
has been obtained.jurisdiction

no of inThere is error law the conclusion superiorreached in the
that the bycourt Wallaces have title to the stock virtue of their

byrescission of the contract which title was transferred from them
to Coffin & Stanton. There is no occasion_ to consider the claim

they upon byhave a lienthat the stock of avirtue later transfer
by Co.,thereof Coffin & to securityStanton Prince & as for an obli-

gation undertaken orig-toward the Wallaces. The rescission of the
byinal invalidates the later pledgesale the andvendee renders the

transaction, possible rightsfacts as to that and the growing out of
it, wholly immaterial.

Exceptions overruled.

All concurred.


