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B. a.Lizzie Philbrick &v.Huldah Salter

technicallyunmistakably, an estate in feeexplicitly, and devisesa willWhere
tenants,lifethesimple, upon that the devisee shall survivethe sole condition

by subsequent limitingafeeis not reduced to a determinableso createdthe title
character,self-contradictoryinaccurately expressed, in-in andwhich isclause

legalwholly bybeing made effectualcapable of construction.
clause,clause, aor branch of is deemed to indicate thethat the lastThe rule

certainty prior provision ofmore than a the will isof testator withaintention
parts expressedqualification are with technicalsubject that those whichto the

may regardedunambiguous language be as more decisive thanprecision and in
informal or obscure.which arethose

by found,the court. Factsfor Partition. TrialPetition
1913,April term, superiorthe of thetransferred fromand case

by Young,J.court,
only P.grandchildthe of Eliza Philbrick. Theplaintiff isThe

Philbrick, Philbrick,A.Lizzie B. widow of Frankaredefendants
Carter, surviving Carter,of Fannie a largeE. husband W.William

Eliza,designated Georgeas the next of kin of andpersonsnumber of
ad allby guardianthe court litemHughes, appointed for minorsT.

kinheirs-at-law or next of Eliza areinterested as of whoand others
estate, personstheir allagentto take care of for ofincapacitated out

may propertyan thewho have interest inor unknownthe state
kin, inagentnext for notas of and also those nowsuch heirs or

any partiesbe. All the of kin Eliza are andif there next ofbeing,
proceeding.of thiswere notified

■ P. testate in 1893. Her heirs-at-law wereEliza Philbrick died
Philbrick, and daughters,Frank A. two Fannie W. Carterson,a

“I7 of her will asParagraphP. Philbrick. is follows:and Carrie
my daughters,devise, bequeath said W.give, and unto Fannie

Philbrick, jointP.and as tenants and to the survivorCarter Carrie
their lives and the of the ofthem, for the term of survivorof life

son,interest, myImy one-third which own withthem, undivided
Philbrick, personal propertyreal allA. in the estate andFrank

consistingFarragut property,as and Atlantic House oftheknown
Farragut groundsAtlantic and the a(exceptingand Houses lotthe

Church), togetherconveyed to St. Andrews with allof land other
stables, sheds,outbuildings, and structures kindhouses, of whatever

'mythe Iand with business which andsituated connectedthereon
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Philbrick, in name ofon there the J. C.son, Frank A. have carried
furniture, utensils, fixtures,Son, the and& and alsoPhilbrick

everypersonal property ofapparatus, together with the kind
conducting business,use in saidconnected and made oftherewith

robes, blankets,horses, personaland otherexcepting carriages,the
belonging whichproperty connected with the stables or thereto

son,bequeathed my said Frankhave been unto A.heretofore
upon myPhilbrick, by will; daughters,and the decease of saidthis

IPhilbrick, give, devise,P.Fannie Carter and Carrie andW.
Farragutbequeath the partsaid undivided third of the and At-

property, personal propertythelantic House furniture and thereto
Salter,belonging, my grandchild,unto Huldah if she be alive,then

anyif survivingchild or should leaveor to her children she her
living, heirs; mythen and to her and their if said grandchild,but

Salter, my daughters,Huldah die before either of saidshould
Philbrick,Carter P. andFannie W. and Carrie leave no issue

myliving daughters,at the decease the of saidof survivor then I
devise, bequeath personal,realgive, property,and said and at the

daughters,mythe saidof survivor of or at thedecease decease.'
Salter,Huldah shegrandchild,said should survive them and leave

living my heirs,at death,herissue unto to be distributedno accord-
ing law.”to

subsequentlyP. Philbrick marriedCarrie one Sweet and died
E„3897, Carter,in without issue. Fannie W. wife of William

and mother Salter,of HuldahCarter died in 1911. Frank A.
3901,diedPhilbrick without issue in leaving widow,a Lizzie B..

Huldah Salter thirty-fouris now yearsPhilbrick. old and unmar-
Eliza P. diedPhilbrick seizedried. of one undivided third part
Farragut andthe Atlantic House property,of real and personal,

Hampton.in North Huldahlocated Salter inherited one third
property throughthis her motherof from Frank A. Philbrick and

the subjectnow owns same to the life estate of William E. Carter.
question transferred relates toThe her title to the one third

under the will Eliza P.passing of Philbrick.

Hamilton, Gregory & (ofFreeman New York) and Eastman,
(Mr.&Scammon Gardner orally),Hamilton for plaintiff.the

(byRobertDoe brief orally),and Georgefor T. Hughes, guardian
ad litem.
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Parsons, questionprimaryC. J. The is the thecharacter of
petitioner, Salter,title of the third propertyHuldah to one of the

partitionof is own that thirdwhich asked. Does she one in fee
simple, ques-a less therein? The thisor estate determination of

grandmother,tion the the will of herconstruction ofinvolves
Philbrick, which Huldah title.Eliza P. under claims

interpretingend in a is to“The to be attained will effectuate
by weight competentthe intention as indicated the oftestator’s

evidence, required any given source,to fromwhich is not come
any given weight, if it relevant to the issue. ‘Theof isor to be

puttogether, and such construction bemust be takenwhole will
purposescarry effect the the testator had inupon it as will into

147, 151); and this(Claggett Hardy,v. N. H. constructionview’ 3
sentences, partupon order of or the of thedependnot thedoes

”or words are found.qualifyingwhere restrictiveinstrument
wills,68, “Contracts,N. H. 70. and stat-Underhill, 67Stevensv.

proved by competent evidence.the makers’ intentionsutes are
may include various inherent. . evidence of intention. The

many circumstances, asprobative force ofand theprobabilities
meaningused. When the isliteral of the words'as the sensewell

legallythatweight everythingto tends toby giving duefound
adoptedit shall beof discretion whetherit, it is a matterprove not

Justices, 629,N. H. 651. “TheOpinion the 66rejected.”or of
the ex-the ascertainment of testator’swill isof theconstruction

by said, is tointention, he meant what hepressed —which—what
fact, byquestiona and not theby as ofthe courtbe determined

. . . Thearbitrary of law. situation ofrulesofapplication
circumstances, familyhis and rela-surroundingtestator, thethe

nature, amount, andthe situationlegatees,andtives, the devisees
positionin the oftending placeto the courtproperty, factshisof

competent for our considerationevidencetestator, constitutethe
by Strattonthe words used.”he meantof whatthe issueupon

necessaryis that the582, 585, “It not586.Stratton, N. H.68v.
inexpressed ashould beany instrumentwrittenofintention

. . .by terms.words, the use of technicalorofformparticular
many defeated the intention ofin caseshave so'whichDecisions

application of an artificialthrough thesubstituting,bytestators
thethat whicha estate fromlaw, differentrule oftechnicaland

320, 329, 330),Straw, N. H. are18(Eaton v.intended’testator
Spaulding, 92,N. H.Hayward v. 75here.”followednownot

93, 94.
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largedisposes prop-The of Eliza P. Philbrick of a amount ofwill
erty. professionalthe marks of the plainlyIt bears scrivener and

writing by partwas not committed to the testatrix. A of the estate
by disposed byandowned the testatrix of the will consisted of the

Farragut property,and House called,Atlantic as it is summer
upon seacoast, includingresort hotels the realthe estate and

personal property operating property formerlyused in them. This
belonged husband,to the testatrix’s John C. Philbrick. In the

estate,settlement of his one third propertybecame the of the
testatrix, son,thirds fell towhile two her Frank A. Philbrick.
After byJohn’s death the hotel business was conducted the testa-
trix partners,and her son as under the firm name of John C. Phil-

makingbrick will,& Son. At the of the the testatrix’s immediate
son, A., daughters,her Frankrelatives were two Fannie W. Carter

Philbrick, granddaughter,and Carrie P. and a Salter,Huldah
daughterapetitioner, personsthe of Fannie Carter.W. These and

will, daughtersno others mentioned in beingare the the two made
legatees.residuary

primary purpose expressed byThe the testatrix thewas division
of all property amongher connections,these immediate her children

grandchild. singleand a exception,With the clauses of the will
clearlyare expressed easily difficultyand understood. The arises

singlefrom a clause in paragraph. By paragraph,the seventh that
the testatrix, having disposed property by specificof all her other
gifts to the daughters byson and making daughtersand the resid-
uary legatees, stated, proceedsas disposeabove to of her one-third
interest in property. givesthe hotel explicitlyThis she to the

daughters,two joint“as tenants and to the of them,survivor
for the term of their the them,”lives and life of the ofsurvivor
describing property “mythe as interest,undivided one-third
which I my son,own with Frank Philbrick,A. in the real estate
and all personal property Farragutasknown the and Atlantic
House property, consisting Farragutof the and Atlantic Houses

groundsand the (excepting a lot of conveyedland to St. Andrews
Church), together all houses, outbuildings,with other stables,
sheds, and structures of kindwhatever thereon situated and con-
nected with the I mybusiness which and son . . . have carried
on there in the ofname J. C. Son,Philbrick & and also the
furniture, utensils, fixtures, togetherand apparatus, per-thewith

property everysonal of kind therewith connected and made use of
conductingin business,said excepting horses,the carriages, har-
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property connectedpersonalblankets, and othernesses, robes,
beenhave heretoforebelonging whichor theretothewith stables

by this will.”Philbrick,A.my son, Frankunto saidbequeathed
by third itemmade thelast mentioned wasbequest to FrankThe

Frank’s interestthatupon the conditionwill, but was madeof the
him thegiven by tobeproperty shouldpersonalotherin certain

of them.daughters to the survivorortestatrix’s
byfamily on thea affair carriedbeenbusiness hadThis hotel

ofson the deathby widow and afterfather and hisandhusband
owner-keepwas to thepurposeThe testatrix’soriginalthe owner.
mightthat the businesspersonal, soreal andproperty,all theship of

Having givenmanner.in a similarher deathbe carried on after
pro-the testatrixproperty,in thedaughters only a life estateher

in theof those estatestheremainder after terminationfor thevides
daughters,mydecease of saidupon thefollowinglanguage: “And

devise, and be-Philbrick, give,IP.and CarrieFannie CarterW.
Farragut and Atlanticof thepartthirdqueath said undividedthe

property theretopersonalandfurnitureproperty, theHouse
alive,Salter, if she be thenHuldahgrandchild,belonging, myunto

any surviving her thenif she leaveor children shouldor her childto
language explicitly,heirs.” Thisand theirliving, and to her

inconveys Huldah the estatetechnically tounmistakably, and
her mothershe survivecondition thatsimple, upon solefee the

the condition—Huldah-performedHaving soand aunt. survived—
she shouldintendedthe testatrixthe estate. Whetherclaims

maintechnically given theisandexplicitlyestate sothehave
controversy.question in

only question open wasthepoint,to thiswill is writtenAs the
any childHuldah norin case neitherof the estatedispositionthe

already beendaughters, who hadthe testatrix’sof hers survived
naturally inexpectedto beresiduary legatees. The clausemade

of Huldah’scontingencypossiblefor thea provisionisthe will
For this theof the life estates.during existencethedeathchildless

Huldahmy grandchild,if said“Butprovide:toproceedswill
daughters, Fannie W.myof saidbefore eitherSalter, should die

living at thePhilbrick, leave no issueandP.and CarrieCarter
devise,give,daughters, then Imyof saidof the survivordecease

This conditionpersonalreal andproperty,bequeath saidand —-.”
of(the prior deathdependis made togiftthe overupon which

ordinarilyhaving failed, thesurviving)childrenHuldah without
give thein tothatintendedwhom the testatorinquiry to .event
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Burns,unnecessary. ante,Holt v.andbe uselessproperty would
upon gift over de-which theHaving the conditionstated271.

effect, byto thegift was take wordtime when thepended and the
proceeds deceaseclause, the will “at theintroducing the“then”

no usefulmy daughters” which serveof saidof the survivor —-words
significance have beencouldparticularnopurpose and to which

“or ofinserts at the decease saidThe draftsman thenattached.
survive them and leave noSalter, should shegrandchild, Huldah

following ofdesignationwith the theliving death,”herissue at
my“unto heirs.”beneficiaries

as todoubt the title intended toclause is raised theUpon this
of it is toclaimed that the effect cutgivenbe Huldah. It isto

and make the estate aexplicitly given her tosimplefeedown the
living, inupon her without issue whicha deathfee determinable

But this construction cannotgift was to take effect.case the over
provision of therejecting the distinctadoptedbe samewithout

gift uponisby the to the heirs conditioned Huldah’sclause which
languageThere is in thethe no willfailure to survive life tenant.

life,forHuldah a tenant or,which can be construed to constitute
during tenancy,of the life toexcept in case Huldah’s decease make

a children. The estate to be created isdevise to her claimed a
such, the of apeculiar one if there can be and existence title of

likely hamper harmonioussuch a would to thecharacter be conduct
byfamily enterprise, contemplatedof a asthe business as the

to apurposetestatrix. If there had a create such title withbeen
expressionthe of in found inwealth detail technical elsewhere the

definitelywill, purposesuch would beenprobableit is have set
makinglength giftforth in the clause the toat Huldah. The

language giving a ofweight explicit fee,of the as evidence the
by contradictorythepurpose,testatrix’s is not' terms ofovercome

expressed disposeto of the estatepurposethe clause whose was in
getnotcase Huldah did it.

opposite conclusion, itsupportIn of the is said that effect must
every a But nogivenbe to word and clause of will. construction

self-contradictorygive limiting clause,allcan effect to asthe has
suggested. suggestedalready clause,been It is also that “the last
clause,or branch of a is to show the intention of thedeemed testator

certainty inpriorwith than a clause the will.”more v.Sheafe
early508,H.Cushing, 17 N. 512. But in this case the rule is modi-

construingsuggestion abyfied the that “in will which contains
conflicting language, parts expressedclauses or those with tech-
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nical precision may regardedbe declaringas the testator’s inten-
greatertion with certainty than those which are less formal.”

It. 511. Here the estate in fee is created with accuracy.technical
A possible determinable fee is onlyinferable from language inaccu-
rately used when subjectanother was under consideration. The
value of the mightrule be uponleft alreadywhat has been said in
general terms, weightbut giventhe to be particularthis rule has
heretofore bybeen considered the court.

“When two orwords clauses are contradictory and irreconcilable,
and there is no other evidence than their positionrelative to indi-
cate which the testator intended should other,control the their

positionrelative may tendencyhave some to prove that, during
elapsingthe time writingbetween the of the writingfirst and the

second,of the changedhe his mind, and that the second in-was
express change.tended to the This evidence of a fact cannot be

turned into a rule of law without an legislativeexercise of power.
prescribesThe law the evidence from which, and the bytribunal

which, meaningthe of constitutions, statutes, wills, and written
contracts shall be determined. An inference of fact drawn from

positionsthe of provisions,irreconcilable anyor from other proof
in a writing, maycontained safely abe called rule of construction,

evidence,or a rule of if due care is taken to see that the dubious
destroyname does not or weaken the distinction between the evi-

from properdence which the judicial tribunal ascertains the author’s
mind, aand rule of by legislativelaw established authority.”

Sanborn,Sanborn v. 62 631,N. H. 644.
The conclusion that express languagethe making giftthe in this

is bycase not subsequentcontrolled the contradictory clause
referring supported bythereto is the same conclusion in similar
cases.

“ I hold it to be a rule exception,that admits of no in the construc-
tion of instruments, that,written where one given,interest is
where one conveyed,estate is one benefit is bestowed in—where

part byone of an clear,instrument terms unambiguous, liable to
doubt, byno byclouded no obscurity, upon which,terms if they

alone, no breathing,stood man lawyerbe he or layman,be he
doubt,could entertain a order to opinion,reverse that to which—in

the terms would of standingthemselves and led,alone have it is
you mist;not sufficient that should raise a it is not sufficient that

you doubt;should create a is youit not sufficient that should show
a possibility; youit is not even sufficient that should deal in
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something part ofin another thatyoubut must showprobabilities;
wayone as the other termstheis as decisiveinstrument which

given can­the interest firstway; and thatwere the otherdecisive
taciturn, by dubium, by possibile,or orbyawaybe taken eithernot

onlyaway, and canmust be takenby probabile,or but that iteven
Brougham incerium.” Lordaway, by expressum etbe taken
Finlay­son, 2522, 36; Goodwin v.Hall, 2 Cl. & F.Thornhill v.

343, 344; Byrnes v.Choate, 10065, 68; Mass.Beav. v.Gifford
Corbin, 351, 359;145 N. Y.453, Benson v.Stilwell, 460;N. Y.103

615,143, 612,Ann. Cas.Beaton, Sup. Ct.McIsaac 37 Can.v. —3
note.

nothing passcan tosimple,an estate in feeAs Huldah takes
will,,concluding paragraphof 7 of the“my clauseheirs” under the

hasquestion,the which beenunnecessary to considerand it is
as thosetestatrix meant deviseeselaborately argued, whether the

of kin when thedeath, or her next eventwho were her heirs at her
occurred.

Mrs. Philbrick’spersons claimingAll under those who were
of kin been madeand all are now next haveheirs at her death who

superiorIn theproceeding.notice of theparties and have had
all minors anguardian for andcourt, appointeda ad litem was

mayor have an interestagent personsfor all unknown unborn who
very fully presentedin beenquestion,the and their claims have

Authority lacking for the conclu-by counsel in this court. is not
grounds, allby appearance, uponor othersion that force of such

rights necessarily adjudicated proceedingare in a so conducted.
appears partiesthat therenot,But whether this is so or it are

require toadverselybefore the court so as to the courtinterested
pass upon questionthe of title.

discharged.Case

Young, J., Plummer, J., absent:did not sit: was the others
concurred.


