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Adm’x,Caverhill,S. v. &Jennie Boston Maine Railroad.

brought employers’ liabilityIn an action under the federal act to recover for the
employee, injury questionofdeath a railroad the fact that the in fromresulted

negligencethe not aof fellow-servants is defence.
argument urges juryAn in effect the toof counsel which consider the defendant’s

awarding damages legitimateability advocacy,financial in exceeds the limits of
and, suggestionexplicit improperin the of withdrawal of the and aabsence
finding unfair,that the trial was not rendered furnishes sufficient cause for
setting aside a verdict.

Case, plaintiff’s intestate,negligently causing the death of thefor
byHenry Caverhill, employed as a manwho was section the de-

plaintiff.by jury and verdict for the Transferredfendants.- Trial
byterm, 1913, superior Young, J.,courtAprilfrom of the onthe

exceptions the denial of for a nonsuitthe to motionsdefendants’
in their and remarks theand of a verdict favor to ofthe direction

plaintiff’s closingargument.incounsel
liabilityupon employers’the federal actplaintiffThe relied

bykilled65). and one of two(35 U. Caverhill was struckS. Stat.
passed spotat the where he was at work.met andtrains which

ordinary care,If had exercised thethe of either trainengineer
exception argu-theThe tonot have occurred.accident would

opinion.inment theis stated

plaintiff.Gardner, for theEastman, &Scammon

Mitchell,& for the defendants.Page,Hatch and BartlettKelley &

By applicationstatute whose to theParsons, the federalC. J.-
defendants,conceded, the common carrierstounderstood becase is

inliable, engaging commercebetweenmade “whileby railroad, were
any person suffering injurystates, to...any the severalof

concern, or,in inby carrier such caseemployed suchhe iswhile
representative,personalheremployee, to his orof suchdeaththeof

partin inresulting whole or from thedeathinjury. or. such.
employees ofofficers, agents, or suchany theof ofnegligence

Stat., p. 65, s. 1.S.35 U.carrier.”
due todeath was thethat the intestate’sThere was evidence
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engineers inmeeting by chargetheoperation the trainsofcareless
fellow-service;the ofabolishes defenceThe federal actof them.

theas todeceased assumed defendants’and' whatever risks the
thebusiness, injuryhe did risk ofdoingof not assumemethod

injuryFor annegligence employee.the another sofrom of
caused, employerthe liable. Thereexpresslythe statute makes was

or to direct ano error in the refusal to order a nonsuittherefore
negligenceof evidence for whichbecause of the absence ofverdict

injury.ofrespond,to as a cause thethe defendants were bound
inemployedcontention that was not commerceThe the deceased

argued here,the states has been is understood tobetween not be
abandoned, and has not been considered.

argument jury,the that theplaintiff’sThe of the counsel to
very railroad, “takingasked was a serious matter to theverdict not

goodthem a . . . acoppers,from few but it means deal to
her,” legitimate advocacy. Exceptionexceeded ofthe limits was
duly statement, waytaken. sayingThe “That is another of that
money her,can her . .bringnever husband to . thatback is

bymean it,”all I a ofwas not withdrawal the intimation that the
damages asked were a amount thesmall to defendants. Whatever

damages may be,the rule of mayor to extent that rulewhat differ
prescribed by (P.from that Hampshire legislation S., 191,New c.

12), makings. there is nothing in the federal thestatute defendants’
ability pay liabilityto upon questionsmaterial the of or amount.

appear uponIt notdoes that evidence this waspoint admitted
If offered,or offered. incompetent.it would have been excluded as

argument plainlyThe jury laywas intended to mislead the and to
thembefore facts which incould not be evidence.

easyitWhether was pay,or difficult for the defendants to
whether the amount claimed pocket-was to them mere loose

“achange, coppers,” estate,few or their entire were matters for-
eign to the jury. protectedissues before the The defendants their
rights by the exception. plaintiffIt then rested with the to ex-
plicitly improper suggestionthewithdraw and to obtain a finding

fact from theof trial that the therebycourt trial was not rendered
unfair. Railroad,Bullard v. 27, 32; Story Railroad,64 N. H. v. 70
N. H. 364.

exception granted.new trialsustained:Defendants’

Young, did not sit: the concurred.J., others


