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Cheshire,
6,Oct. 1914.

H.State v. John Wren.

originalprove writingtestimony contents if theOral to the of ais admissible
of or within theis not the of the trial under the control the witnessat time

jurisdiction court.of the
testimony provingpurpose contents of aoral is offered for the of theWhere

writing, originalnon-production to be foundthe which excuse of the arefacts
by ruling admissibility secondaryupon proof;inthe trial the of the andcourt

suggestedcontrary inevidence to a thewhich tends conclusion cannot first be
supreme court.

Upon murder, priorindictment the of athe trial of an for exclusion"of evidence
time,victim, presentsupon ground pointassault on the remoteness inthe of of

questionno of law.
Upon murder, attemptedthe trial of an indictment for the fact that a witness

groundtestify properlysuicide to the ofwhen summoned was excluded on
remoteness, any connectingin absence the crimethe of evidence him with
charged respondent.against the

by argumentAn accidental of the in does notmisstatement evidence counsel
law, byrender a trial unfair as matter of when found the court to beand trial

harmless, settingforis not cause aside a verdict.
testimony purpose contradictingWhere introduced for the of asole witness is

argument explicitproof, bytreated in theas affirmative error is cured instruc-
limiting express finding jurytions use of anthe the evidence and that the

were not misled.
superior groundtheWhere court has denied a for a themotion second trial on

newly evidence, injusticeof bydiscovered and has that no donefound was the
probablyverdict and that no different result would be reached if such motion

jurisdictiongranted, supreme questionwere the of the court is thelimited to
of uponlaw whether reasonablythere was evidence which the decision could
be made.

Bill of Exceptions, by Chamberlin,allowed and JJ.,Pike at
Aprilthe term, 1913, superiorof the court, guiltyafter a verdict of

degree uponin the chargingfirst an indictment murderthe of
John Stewart Hamilton Hinsdale, Februaryat on 5, 1913.

The state’s evidence opportunity,tended show robbery,to
flight Februaryon 6 to Halifax, Scotia, findingNova and the of

registereda receipt January 7,letter issued to Hamilton on 1913,
byin the achimney occupiedof house the updefendant to the time

flight.of his excepted rulingsThe defendant to admitting and
excluding evidence, argu-to the inattorney-generalstatements of
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grant trial becausethe court to a newthe refusal ofment, and to
Upon application forsince the trial. thediscovered■ofevidence

probable injusticewas not hadfound that ittrial,.a the courtnew
newlywith the discoveredupon another trialdone,been or that

would be returned.different verdict•evidence a

Cain,E. solicitorattorney-general, and OrvilleTuttle,P.James
orally), state.(by and for thebrief

Mr.(Mr. Pickard andJoseph MaddenBenton & Pickard and
orally),Madden for the defendant.

to the admissionexceptions to evidence areParsons, C. J. The
Wren,defendant,Dickson, thetestimony witness, that•ofthe of the

document, and to thea certainMoland” tosigned the name “0.
by the defendant’sstatement madeDompierMrs. of a■evidenceof

evidenceexclusion ofexcepted to theThe alsowife. defendant
W C.by that oneparties,other anduponan assualt Hamiltonof

him, commitby attempted toas a witnessAdams, when summoned
■suicide.

admittingagainstobjectionto the1. “It is a sufficient answer
. . .of theexistence and contentssecondary evidence of the

beyond jurisdictiontheoriginal was shown to bewriting that the
334; Paddleford,v.N. H. LittleWood,Burnham v. 8of the court.

Staples,v. 23101;14 N. H. LordBanks,v.167;13 N. H. Woods
inLadd, J.,H. Car­Hilliard, 55 N. 428.”448;N. H. Beattie v.

283,N. H. 286.penter Bailey,v. 56
defendant,Dickson, thewitness, thattestimony theIf the of

ship-for thethe manifestMoland” toWren, signed the name “0.
excludingobjectionis within thement of his trunk to Nova Scotia

document, the state-atestimony of writtenoral to the contents
andto the trunkwas attachedthat the manifestment of the witness

show that thetending towas evidencesent it to Nova Scotiawith
control of thetrial under thetime of thedocument was not at the

fact'was,theof the court. Whatjurisdictionwitness or within the
at the trial.court, to be determinedtrialquestionwas a for the

late now for the428, 435. It is too55 N. H.Hilliard,Beattie v.
contrarytending conclusionto asuggest evidencedefendant to

the court.ofto the attentionwas not then calledwhich
murder wasprior to theconditionfinancial2. The defendant’s

depositionby inwife testifiedcontroversy. The defendant’sin
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havingfact her borroweddefendant;the and the ofbehalf of
byDompier having appeared, she was askedof Mrs.two dollars a

youDompieryou“Did tell Mrs. whenthe defendant’s counsel
youthat weremoney [referringthis to the twoborrowed dollars]

whichup, cent house?” toyouhard or that did not have a in the
rebuttal,telling“No, I don’t remember her that.” Inshe answered

testify,Dompier permittedbyMrs. was called' the state and to
Thesuch statement.subject exception,to that Mrs. Wren made

testimony notjury the witness’ wascourt instructed the that
notin fact didbe taken as evidence that Mrs. Wrento affirmative

such ahouse, they must consider it forhave a cent in the that not
Mrs.or discreditpurpose, onlyand it was introduced to affectthat

contradictoryby she made atestimony showingWren’s that had
useexception taken theas matter. No was tostatement to this

unnecessary considerevidence limited. is therefore toof the so It
borrowingwhether, being of theat this time evidence admitted

wife, was orby the ittwo dollars at a certain time defendant’sof
explainingcompetent show she timewas not to what said at the

occasion for such loan.the
charge engaged in railroad con-3. Hamilton was in of workmen

cross-examina-inquired uponstruction. The defendant of a witness
byuponas to an of the workmen.tion assault Hamilton some

alleged TheNo evidence offered as of assault.was to the time the
remarking if evi-remote,court evidence as thatexcluded the too

allegedwere neardence offered that the assault was committed
anyenough allegedto the have connectiontime of the murder to

it,it, anyor towith was so connected with it as to bear relation
rulingevidence The to thisexceptionthe would be admitted.

no is forpresents question questionof The of remotenesslaw.
evi-ruling, effect, admittingtrial court. The was one thethe in

anyif thedence shown to have connection in or effect withtime
tried. anyissue In the absence of evidence of the date of the

alleged any bearing upon issueassault, that such assault had the
conclusivelynot appear.tried does

Upon ground4. the asame the court excluded evidence that
by attemptedwitness summoned the defendant suicide at the time
appear defendant, being chargedhe was Thedirected to in court.

opportunity crime, might by show-with to commit the answer
ing tendingopportunity appearing,in evidenceothers. Such fact

guiltprove any having opportunity competent.to in Theone was
by showing guilthisprovedefendant could innocence in another
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inconsistent with his participationown the Althoughin crime.
witness, Adams,the attempted suicide testify,when summoned to

the exceptions present anybill of does not connectingevidence him
crime,with the other that hethan lived in house placea near the

bodywhere wasthe found. connectingWithout some evidence
the witness with itcrime,the cannot be assaid matter of law that
the theconclusion of trial court that the evidence was too remote
to juryaid the was erroneous. The suicidal act is described in
the unexplainable.defendant’s brief as This would seem to be so
upon here; unexplainable,the evidence ifand evidence of the act
could onlyhave theserved to confuse jury, and it was therefore
properly excluded.

Other exceptions appear in the record notwhich have been in-
Theysisted upon argument.in examined, theyhave been but as

all torelate matters the thewithin control of trial thecourt in
course of the trial and are not tosubject exception, it is unnecessary
to discuss them.

remaining5. exceptionsThe taken upon objec-at the trial rest
argumenttions to the attorney-general.of uponthe Four stand

argumentthe claim that the misstated the evidence. The state-
ment employer paythat Wren’s had a milk supported byto bill is
evidence that payingWren was slow in his bills that oneand in

employerinstance his apaid him;for themilk bill statement that
a “disappearingwitness saw darkness,Wren in dusk,the the
. . going cut,”. supported bytoward Liscom is evidence,
as is argument possessionalso the from Wren’s theof overcoat

killing.for a time after the As the exception taken,to last it
appeared argument testimonythat in the was ascribed to one wit-

byness was givenwhich in fact another. mayWhile a verdict be
set aside for the argumentintroduction in factsof not contained in

evidence,the persistenta mayand misstatement of the evidence
amount to such so to unfair,introduction as render the trial a
mere misrecollection or accidental misstatement of the evidence
does not render the trial unfair as matter juryof law. The were

by uponthe relycautioned counsel and court to their own recol-
testimonylection as to the of uponwitnesses and not the state-'

ments departures accuracyof counsel. The from verbal in the
recital of the trifling; havingevidence were and the trial court

fact, groundfound the errors harmless in is uponthere no which
the them,trial can be held unfair because of as matter of law.

122,Stillings, 129,Burnham v. 76 N. H. 130.
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argument is to the use maderemaining exception to theThe
Dompier,Mrs. introduced totestimony of contradicttherein of the

they ashe had stated had centin her denial that notMrs. Wren
testimony uponwas reliedthat thisin house. It is contendedthe

fact. If such istending proveto that aas affirmative evidence
testimonysuch useargument and of thefair construction of the

by explicitcured the instructions ofimproper,was error wasthe
only to discredit Mrs.could be usedthe court the evidencethat

finding jury wereexpressthe that the notWren as a witness and
go jury uponpermitted to to the themisled. The case was not

error wascontention, was,if error there but the curederroneous
“The material fact which savesthe case was submitted.before

andfinding that the error was cured the trialverdict thethe is
122, dispositionH. 130. TheStillings,fair.” Burnham 76 N.v.

holdingas apoint upon ground is not to be understoodof the this
Dompier’snecessary limit the effect of Mrs. evidencethat it was to

attorney-general attempted an im-thelimited,it was or thatas
factintroduced the of the loanproper use of it. The defendant

by at themade his wife time.and statement or non-statement
in reference toThe of the loan and the wife’s verbal act itfact

by hebeing competent defendant, objectthe could notconsidered
by himself. Theuponto the issue raised act ofevidence

being competent, uponit is toborrowing by the wife difficult see
ground explaining characterizingthe time orwhat her statement at

she,the If agent,act could be excluded. the fact that as the
servant, partneror of her husband in the conduct of house-joint the

anyhold, competent,two dollars became for reasonborrowed
accompanyingher act would seem to bedeclarations the admissible.

Sprague N. H. 430.Bristol,v. 63 But the evidence was not admitted
expresslyisproof,as affirmative and it found was not so used.

attempt mightisIt therefore useless to to decide whether it not
properly andhave been so offered used.

forAfter verdict the defendant moved a new trial because of6..
newly may granted“‘A anydiscovered evidence. new trial be in

may right,case be had' of justicewhere a review not when has
through accident, mistake,done, misfortune,not been or and a

hearing equitable.’ L., 234,be G. c. s. 1.further would Some of
mayprovisions chapter applicablenot bethe of this to criminal

chapter probablywas forcases; and whole intended civil casesthe
only. ground mayit prop-But the on which allows a new trial
erly general of procedure petitionbe a rule on foradopted as new
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trial after judgment in criminal cases. . . . Elementary prin-
ciples practiceand immemorial require judicialsuch control, regu-
lation, improvementand of common-law remedies and methods of
procedure experienceas shows to be necessary easyfor the ascer-

protectiontainment and legal 'rights.of 3 Bl. Com. 389-393.
A isconvict entitled to a new trial when appears byit that accident,
mistake, justiceor misfortune has not done,been and that a further
hearing equitable.”is Buzzell v. State, 59 N. H. 61.

justices presidingThe at the trial heard the uponmotion affi-
and, upon consideringdavits the same in connection with the

trial,evidence adduced at the found that it was probablenot
byhad been doneinjustice verdict,the uponor that trial,another

alleged newlywith the discovered evidence, a different verdict
returned,be andwould denied the motion. As appearit did not

injustice done,had beenthat or that a new trial would be equitable,
of the motion necessarilythe denial for such trial followed as matter

v. State, supra.law. Buzzellof In the case last petitioncited the
presented at the trial questionsterm and allwas of fact and law
reserved. It is said opinion:were in the “Ordinarily, questiona

fact, like that raised case,of in this is not decided at the law term.
Howard,Brooks v. 58 N. H. 91. But the rule has been waived

convict, petitionin favor of the on his in this capital case.”
one timeWhile at the law court questionsdid consider of fact

arising in the course of trials speciallywhen reserved, at no time did
attempt pass upon questionscourt tothe of fact which were not

reserved; and in view of purposeso the 1901,of the act of separating
court of law from the fact,the court of it has been held in a recent

that this court has not power passcase to upon questionssuch
when reserved. Iteven was then said: judicial system“The as

requires questionsestablished thatnow of arisingfact in the course
superiortrials in the courtof shall be there decided, juris-and the
supreme therebyof the courtdiction is limited to the question of

law, whether there was uponevidence which the decision could
reasonably be made as it was made.” Nawn v. Railroad, ante,

exceptionWhether an299. could be made in favor of life in a
case,capital as was made in Buzzell v. State, need not be considered

(1) The superiortwo reasons:for court have not attempted to
questionsthe decision of the bytransfer of fact raised petitionthe

(2)court, and this is capitalto this not now a case. The defendant
danger losingin no of his life punishmentis as a for this crime so
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nothingtakesThe defendantpresent verdict stands.long as the
his new trial.petitionof for athe denialexceptionhis toby

exceptionshis and bill of to“appealthatmovedThe defendant
. .trial,new . and the evidencehis for amotionrefusal ofthe

supremethe court for the... be transferred tofacts,and
ofquestion whether the refusal said motionof thedetermination

a and sound discretion.” Thiswith reasonablein accordanceis
attempt transfer to this court the decision ofeffect, towas, in an

passed upon, properlyand the courtalreadyof factquestionthe
print whole record and all the evidencemotion to thehisdenied

retryupon ground appealthat lies totrial, the noat theadduced
the facts.

counsel made theargument, the defendant’s claim thatIn oral
upon questions ofof the trial court the fact involvedconclusionsthe
against weightthe of thefor new trial were evidence.in the motion a

onlyor of a refereejuryof the conclusions can beThe verdict a
ground conclusively appearsiton this where that theset aside

unwittingly plain mistake,fell into a or ver­of fact that thetrier
produced by passion, partiality, corruption.or Thewas samedict

byfinding presidingwhen of fact made theapplies judgerule a
againstof trial is attacked as the evidence. Col­in the course the

Groton, 153,H. 151, 154; Clark,v. 66 N. Norris v. 72 N.burn H.
Jaques Chandler, 376,73 N. H.442, 444; 382; Twomblyv. v. Lord,

Merrill, 50,N. H.211, 212;N. H. Green v. 76 51.74
be unwittingly plainIt cannot said that the court fell into a

finding injusticemistake in that had not been done thatand the
changed upon by newlytheresult would not be another trial dis-

evidence, conclusively appearedunless fromcovered it the new
that the former verdictevidence was erroneous. Such conclusion

onlyfollow from the new evidence. Itdoes not attacks one branch
alleged finding upon premises occupiedthe state’s-case: the theof

by up flight, paperthe to the time of his formerlydefendant of a
possession. Assuming newlyin Hamilton’s the of thetruth dis-

conceding destroyedcovered evidence and it all the inferences
sought by findingbe the from registeredto drawn state the of the

receipt 7,January 1913, uponletter issued to Hamilton on the
occupied by Wren, therepremises remained abundant evidence
guilt, motive,his opportunity, flight,of Wren’s in theand blood

upon clothing. phasethehis Whether destruction of one of the
case, in all evidence,state’s connection with the other rendered

probable injustice requiredit been done andhad another trial
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was a question uponof fact which the most favorable view for the
mightdefendant would be that reasonable men entertain different

Stating favorablyviews. the case rnost for the defendant, mayit
mightalso be said that of the possiblytriers fact entertain different

views newlyas to the value theof discovered evidence and the
probability regardjury worthythat a aswould it of consideration.

But the conclusion that a different view of the mightfact be
taken,taken from what was if such conclusion reasonablycould

entertained,be does aid thenot defendant. The question of fact
upon righthis dependswhich a newto trial has been submitted

havingto the jurisdictiontribunal of factthe appeal,without and
fully fairlyhaá been and heard without error of law correctible

by this court. That conclusion bymust stand because made the
court of last resort.

Exceptions overruled.

Walicee, J., as to thedissented exclusion of evidence of assault .
upon Plummer, J.,Hamilton: was absent: the others concurred.

Coös,
6, 1914.Oct.

J. v. a.,Ovide Coulombe B.Lillian Eastman & Ex’rs.

requires calling meeting purposeThe statute the of awhich stockholders’ for the
paymentproviding corporation (P.means for a of a S., 4)of the of debt 151,c. s.

penal character; neglectin an action to ais and recover forfeiture for of its
againstprovisions personal representativesdoes not the of asurvive deceased

delinquent.

Debt, 4,a under chapter 151,to recover sectionforfeiture Public
broughtAfter the was died,Statutes. suit the defendant and his

having defend,inexecutors, been cited to moved that the action be
upon ground broughtthe thatdismissed it was to a penaltyrecover

questionnot presentedand for that reason does survive. The thus
ruling term,a 1913,was transferred without from the December of

Chamberlin,superior by J.the court (

proPlaintiff se.

James,Goss for the& defendants.


