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excepting only “those for the recovery of penalties and forfeitures
of money under penal statutes,” attached to the word “penal’’ the
same meaning the court had given it, and included in that designa-
tion the statute under which this action is brought. See, also,
Hibbard v. Company, 70 N. H. 156; State v. McConnell, 70 N. H.
158; Noyes v. Edgerly, 71 N. H. 500; Bartlett v. Mansfield, 76 N, H.
582. As in Morrison v. Bedell, supre, the language of the statute
was that the offender “shall forfeit” a certain sum “to the party
injured,” as in Janvrin v. Scammon, supra, the statutory language
was that “he ghall forfeit and pay treble damages to the person in-
jured,” and as both statutes were held to be penal, there would seem
to be no room for serious argument that the legislature regarded
similar language in section 4, chapter 151, Public Statutes, in g
different sense and as establishing an essentially different cause of
action. The judicial definition of the term “penal” in similar
statutes, made before the enactment of the statute in question, is
convincing evidence of the meaning it was intended to have in the
latter statute. State v. Ryan, 70 N. H. 196. It is therefore un-
necessary to decide whether upon some other ground or for some
other purpose it might be held that the statute is also remedial
(Hill v. Roilroad, ante, 151); for it is the intention of the legislature
in its use of the word “penal” that determines adversely to the
plaintiff the question of the survival of his action against the repre-
sentatives of the deceased.
Case discharged.
All concurred.

Rockingham,
Nov. 4, 1914, f

ArrorNEY-GENERAL (ex rel. Marrha 8. Kimpann) v. Ira A,
NEWICK.

A vacancy occurring in the Portsmouth board of instruction is properly filled by
the city council until another election shall be had.

InvorMATION, in the nature of guo warranto, to determine the
defendant’s title to the office of a member of the board of instruction.
of the city of Portsmouth. Transferred without a ruling from the
April term, 1914, of the superior court by Pike, C. J.

October 1, 1913, Joseph Foster, who had been elected a member-
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of the board of instruction for a term expiring January 1, 1915,
resigned his office, and on October 16 the relatrix was elected by
the city council to fill the vacancy. At the municipal election held
in December, 1913, the defendant was chosen a member of the
board to succeed Foster and has since exercised the duties of the
office.

Taggart, Burroughs, Wyman & McLane (Mr. McLane orally), for
the relatrix.

Calvin Page and Ernest L. Guptill, for the defendant.

Youne, J. The charter of Portsmouth provides for the election
of a board of instruction by the electors, but makes no provision for
filling vacancies in the board. Laws 1905, c. 212, 5. 15. For many
years previous to 1905, the members of the board were appointed
and vacancies were filled by the board of aldermen (Laws 1877,
c. 166, s. 1); and the relatrix contends that the provisions of the latter
act are still in foree in so far as filling vacancies is concerned. If
that is true, it is difficult to understand how the relatrix benefits,
for she was not appointed by the board of aldermen, but elected by
the council as a member of the board of instruction.

But waiving that; while chapter 212, Laws of 1905, does not in
terms repeal so much of chapter 166, Laws of 1877, as imposes upon
the board of aldermen the duty of filling vacancies in the board of
instruction, it abolishes the former board, and that carries with it by
necessary implication an intention to repeal so much of chapter 166
as imposes duties on that board. The new city charter (Laws 1905,
¢, 212) creates many offices, but makes no provision for filling vacan-
cies, except in the case of the overseer of the poor (s. 19). Conse-
quently it is probable the legislature intended that vacancies should
be filled under the provision of section 4, chapter 50, Public Statutes;
for that section is a part of the charter of every city except in so far
as its provisions are inconsistent with the provisions of the charter.
Attorney-General v. Remack, 73 N. H. 25, 30. It follows that the
relatrix’s term of office expired when the defendant qualified as a
member of the board. P. 8., ¢. 50, s. 4.

Case discharged.
All concurred.




