
v. Co.388 Tomuschat Insurance [77

being made, arguing“I is ancounsel added: am that the defence
goingno in this case,old shadow which has substance and I am to

try appears record,it.” far as from the no ex-to demonstrate So
made, explainedcounsel whatception Objectionwas asked for. was

by language used, droppedthe and the matter was there.he meant
case, excepted ap-The in the that “the defendant asstatement

itpears,” exceptednot warrant the inference that as does notdoes
give propositionnecessaryis not to reasons for theappear. “It

presidingisan is not taken until it made known to theobjectionthat
exception Story Railroad,of him.” v. 70justice and an claimed

364,N. H. 380.
Exceptions overruled.

All concurred.

Hillsborough,
4,Nov. 1914.

North British and Mercantile& a. v.Arthur G. Tomuschat

Co.Insurance

Co.Fire Insurancev. and MunichAachenSame

building vrithindelivers to the insurers thereofa burnedowner oftheWhere
require-plainly a fulfilment of theis intended asnotice whichlimited athe time

reasonablythey oughtquestion to haveloss, the whetherproof oftoasments
complianceuponinsufficiency a stricttheir insistenceanditsofhimnotified

theyjury; evidence thatfact for the andstatutory provisions is one ofthewith
questionto believe that theto lead the insuredasthemselvesconductedso
theyfinding that areonly in issue warrantsmatterdamages thewas aof

upon policy.thedefence to a suitup omission inhisestopped to set
170, Statutes,5, chapter includesPublic“buildings,” in sectionas usedwordThe

structures.unfinishedandfinishedboth

by verdictsandpolicies. juryTrialinsurancefireAssumpsit, on
January 1914, of theterm,from theTransferredplaintiffs.thefor

exceptions tothe defendants’Chamberlin, J., onbycourtsuperior
ruling policiesthat thefor nonsuit and to aa motionofthe denial

policies.valuedweresuitin
insuring thepoliciesissued1911, the defendants26,September

by fire. Theagainst losspersonal propertybuildings andplaintiffs’
plaintiffstheconstruction, andprocess ofinthenbuildings were
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Verydays little workgiven thirtywere in which to finish them.
insured, 26 andbuildingswas after the were and on Octoberdone

completionthe extended the time forNovember 26 defendants
periods thirty days 7,of December the build-for additional each.

ings totally by fire.were destro3red
days fire, plaintiffs agentsthirtyWithin after the the sent to the

writing signed bycopy them,of the defendants a of a which con-
veyed propertythethe information that insured was burned on

agree accept7,December 1911. The defendants did not to the
writing proof loss, agents plaintiffsas their met theof but at least

receipt, meeting, thirtyand at that which wasonce after its within
$500days fire, plaintiffsof the the offered to deduct from the total

insurance, payment.in consideration of immediate answerIn to
proposition, said, effect, plaintiffsthis the indefendants that the

largerwould have deduct a much sum beforeto a settlement could
plaintiffs replied that, largerbe reached. The rather than make a

deduction, they the matter to a jury,would leave and the discussion
was closed.

Jones, Warren, Manning&Wilson and Patrick H. Sullivan {Mr.
Manning orally), plaintiffs.for the

GuptillErnest L. Hatch,and Albert R. for the defendants.

Young, J. The rest theirdefendants contention that the court
deicingerred in their motion for a nonsuit propositionon the that

plaintiffsthe notice the gave them was insufficient pro-under the
visions of 6, chaptersection 170, Public Statutes. It does not
necessarily follow from the fact that the notice was insufficient that
the denyingcourt erred in their motion. It can be found that the
defendants received the notice either at or before the theytime last
met with the plaintiffs, and that this thirty dayswas within after

fire;the also that the defendants knew the notice was intended as a
compliance provisionswith the of section 6. Under these circum-
stances it can be found that it was the dutydefendants’ to call the
plaintiffs’ attention to the theyfact that had compliednot with the
statute, theyif intended to complianceinsist on a with its provisions;
for it is the duty of insurers, every else,as of one to do whatever is
reasonable under the circumstances. Welsh v. Assurance Corp.,
151 Pa. St. 607. It can be found that the defendants onlynot did
not tell plaintiffsthe that the notice insufficient,was theybut that



v. InsuranceTomuschat Co.390 [77

way to tosuch as lead the insured thinkconducted themselves in a
damages onlyof the in -issue. Thequestionthe was matterthat

plaintiffsshouldwhether the defendants have told thequestion
(Robinsonthe v. Insurancejurynotice was insufficient was forthe

inquire whether,385),Me. and test to decide it was toCo., 90 the
haveconsidering case, ordinarythe facts this the man would toldof
thisunder the circumstances of casethem; words,'in other whether

accept thetelling plaintiffs theythe not the notice was rea­would
thing it can be foundword,for the defendants to do. In asonable

toestopped upto set as a defence thisthat the defendants are.
comply provisions in theplaintiffs’the failure to with theaction

furnishing proof Perryto of v. Insurancepolicies respectin a loss.
291,Co., 67 N. H. 296.

the contention inIt is rather difficult to understand defendants’
ruling to; understood,but as their brief isrespect exceptedto the

suitsay holding policiesthat the in werethey the court erred in
fully arepolicies, (1) completednot notbecause structuresvalued

meaning 5, chapter 170,“buildings” within the of section Public
policies(2) parties understood the wereStatutes, and because the

buildings wereas risks” until after theto be considered “builders’
completed.

givenof to begeneral rule the words statute areIt is the that a
bythatordinary meaning. It is clear the structures coveredtheir

rule,“buildings” meaningthe of this forpolicies were withiDthe
andlaid, completed,the thepartitions set,were the floors roofsthe

werepractically policies issued;finished when theof the wallsoutside
“building”is withinany and a roof a thestructure with wallsand
Academy, 130ordinary meaning of word. Nowell v. Mass.that

only relevant to the1 Dict. 712. The other evidence209; Cent.
5,“buildings,” chap­in sectionbyis as usedof what intendedissue

purpose which led170, Statutes,Public is the context and theter
originallyThe waslegislature to that section. sectionthe enact

purpose93, 1885,Laws of and the of2, chaptersectionenacted as
theaway peculiarof the evils to insur­was to do with somethat act
legislativespecialThe of this section in thebusiness. officeance

part of insurers.discourage over-insurance on thewas toscheme
legislature purposeto its was to takethe devised effectmeansThe

right the issueto defend on ofinsurers their common-lawfrom
totally destroyed. is obvious thatproperty is Itdamages when

great in theare at least as caseincident to over-insuranceevilsthe
completedasprocess in the case ofbuildings in of constructionof
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“buildings,”must be held that asConsequently itstructures.
finished and unfinished structures.5, includes bothused in section

thatto sustain the defendants’ contentionis evidenceThere no
policies in suit were to “builders'that the beparties understoodthe

buildings completed. All the evidencewererisks” until after the
totends rather the conclusion that the de-relevant that issueto

buildingsthe structures as in order toto insurefendants offered
business; having in-plaintiffs giveto them the and soinduce the

they questionnow be heard to the extent ofthem,sured cannot
liability.their

Exceptions overruled.

All concurred.

Grafton,
4,Nov. 1914.

John E. Smith v. American Woolen Co.

by employerA mentally mayservant known his beto deficient maintain an
injuries resulting danger work-placeaction for from a of the which he wasto

negligently exposed and as to which he exercised the care of which he was
capable.

Case, negligence.for rulingTransferred without a from the
April term, 1914, superiorof the bycourt Pike, J.,C. on the de-
fendant’s demurrer to the declaration.

Joseph Taggart, WymanMoore and Burroughs, (Mr.& McLane
Wyman orally), plaintiff.for the

(byScott Sloane brief and orally), for the defendant.

Walker, If, allegedJ. as isit in the declaration, the defendant
employed plaintiffthe placeto work for it exposedin a where he was

danger freezingthe of hands,to his and the defendant knew or had
reason to know that beingon account of his composa non mentis he
was liable to suffer serious injury inclemencyfrom the of the weather

employed,while so negligentlybut nevertheless exposed him to
hazard,that while he protectexercised such care to hehimself as
capable exercising,was of consequenceand as a byhe was injured


