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Belknap,
1,Dec. 1914.

Mary Grange Fair Ass’n.E. v. UnionWhitcher

brought wrong county plaintiff does hotan action in the and theWhere has been
request change venue, required to dismiss the suit for wanta of the court is not

jurisdiction, may proper county upon the defendant’sof but transfer it to the
justice requires.motion, if so

during progresscase, change a trialIn a for made the ofsuch motion a of venue
plea not filed within the timeis not be be treated as a in abatement which was

facts;justifiable ignorance theof the butlimited because of the defendant’s
byquestion granting withholding the courtrelief determined trialof or is to be

justice.upon ground requirementsthe broad of the of
argument legalof hisAn of in and effect a statementcounsel which is substance

position, objectionable.opposed adversary,as that of is notto his

Case, plaintiff.thenegligence. by juryfor Trial and verdict for
1913, superiorof courtterm,Transferred the thefrom November

by Pike, J.C.
During plaintiff inthe trial a that the residedwitness testified

placeGrafton ofcounty, where the defendant had its sole business.
Thereupon the the case be transferred todefendant thatmoved
that county, prove plaintiffand that the resided thereoffered to
and justifiably ignorantthat the defendant and ofits counsel were
the facts until that declined to hear thetime. The court evidence
and denied motion, excepted.the and the defendant

negligenceThe complained improperly erectingof in andwas
caring tent, byfor a injured plaintiff.reason whereof it fell and the
The defendant Wallingfordcontracted & Acres to erect andwith
take tent,care of byand one sent the firm to do thisAcres wasthe
work. The discharged dutydefendant contended that it had its

respectwith to the by contractingcondition of the tent with re-
sponsible partiesNforits erection and care.

In closingthe argument “Iplaintifffor the counsel said: don’t
suppose that any theyis rule claimed here that because hiredthere'

theywhat supposed competent put upto be tomen these tents that
they can say ‘It is legal complicationsAcres and not us.’ Whatever
may come after case,in if any, mightthis there are as to who be
responsible in another trymatter don’t concern us. You are to
this case on the nothing else,evidence that is here and on and the
courts take care of waythe hereafter in and a different ifanother it
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excepted, and counsel con-necessary.” The defendantbecomes
this association couldany way“If in I intimated thattinued: have

sayIyou render, tohelped anyon verdict thatany wayin be out
before, you nothingthat to dohere, sayI intended to haveyou as

thatwhatever, anythingI as is ofand don’t knowwith that there
” bearinginquiredthe court what theexcepted,The defendantsort.

I toldwas, “They object.continued:remarks and counselof the
case;and in thistry case on the law evidencetheythem are to this

company,them and the tentanythingis betweenand whether there
not, thingthatcompanythe tent orthey getcan afteras to whether

The de-all or consider in this case.”they regardnot atshould
”reiteration of the statement.exceptedfendant “to the

orally),Hibbard forVeazeyand B. HibbardOwen& Charles {Mr.
plaintiff.the

■ Deniond, Sulloway Sulloway orally),Streeter, &Woodworth {Mr.
for the defendant.

becauseclaim, changethat a of venuePeaslee, plaintiff’sTheJ.
only be had atwrong countyin canbroughtan been theaction has

dismissingInstead ofoption, is well founded.plaintiff’sthe not
themay transfer it tojurisdiction, the courtsuch a for want ofsuit

that suchrequest plaintifffrom theproper county anywithout
Whitcomb, H.62 N.Mfg. Co.v.&action be taken. Wheeler Wilson

Bartlett v.required by justice.only411. The order is made when
maywhy a defendantreasonLee, H. is no sound60 N. 168. There

for anhim, rather thanaffordjusticenot ask for relief which willthe
auponof whole suitdefeat theunreasonable and unattainable

is entitledfacts in the case heon theplea. Knowingcollateral that
inproceduremore, non-technicalthenothinga transfer and toto
torequireddirectly. He is notask for itpermitsstate him tothis

grantedbe theadvantage in order todemand an unconscionable
justlyis entitled.lesser one to which he

followrelief, it does notmay suchseekBut while the defendant
a in abate-pleahis astreat motionit is entitled toseekingthat in he

county,wrongbrought in thesuit isIf facts that thement. the show
withholding someorgrantingas tohas no discretionthe court

Butin abatement.upon pleaaquestionthe is raisedrelief when
question must bevenue, a furtherchangea ofupon a motion for

requires.justice sounlessgrantedbeNo reliefdecided. will
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justice requiresto whatLake, asH. 193. The fact67 N.Tucker v.
abatement, proofin ofupon a butgranted pleamay vary the relief

uponreliefobtaining any whatevernecessary toprerequisiteait is
venue.changefor ofa motion

substance, anot, in form or inis eitherhere madeThe motion
leavemight have asked forIf the defendantin abatement.plea

justifiable ignorancedaya of itspleaa late becauseto file such at so
changeask a ofIt rather to forfacts, it do so. choseof the did not

If it oraccordingly. had madeare limitedvenue, rightsand its
resultabated,be therequesta the suithereafter thatshould make

havingfiling pleafor the technicalthe same. The timebewould
uponof the broaddisposedquestionthe whole would beelapsed,

Railroad, ante, 111.v.requires. Tinkhamground justiceof what
justiceis, therefore, record shows thatquestion whether theThe

superiorin the court.bybeen done the action takenhas not
aplaintiff not resi-proveThe defendant to that the wasoffered

ignorant of thisBelknap justifiablyand thatcounty,dent of it was
during thechangea was filedfact until the motion for of venue

a The refusedprogress jury.of the trial of the cause before court
The nowto hear the and denied motion. defendantevidence the

as of law.claims that this a denial its motion matteramounts to of
ifa evenfindingThe action taken falls short of this. It was that

requireas thealleged, justicethe facts were still did not that motion
granted. exclusive jurisdictionbe This a matter thewas within

court,of the trial attackedand the conclusion reached cannot be
here, upon showing plain judicialsave a that a abuse ofthere was
discretion; is, justifythat to the con-that there was no evidence

alreadyhadjuryclusion arrived at. facts that a trial beenThe
in a the doescounty adjoiningcommenced that where defendant

plaintiff alleged reside,and the and nobusiness is to that there was
suggestion any Belknapthat that thethere was reason to believe
county jury justly by parties,would not deal the were in them-

enough requireselves to that justicewarrant the conclusion did not
putting parties expense grant-the publicand the to the involved in
ing the motion at of thestage proceedings.that

argument exception objectionable.The to taken was notwhich was
up personThe defendant had the claim the who erected theset that

concedes, must, it mighttent was liable. It it that be liablenow as
thatargumentfor his acts. The of the was that a claimsubstance

law,“it and inis Acres not us” had no and that thefoundation
the rights recoveryextent of in that behalf would adefendant’s be
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againstover It a statement a legal position,Acres. was of rather
fact, legitimatelythan one and made anof as answer that'was to

bytaken the defendant. statement being “helpedThe about out”1
the*propositionmeant no more than a of mightreiteration that Acres

be over. The second statement amerely colloquialliable was
paraphrase beingof the first. The remarks not open objec-to the

made, unnecessary theytion it is to consider whether were with-
colloquydrawn in the that followed.

Exceptions overruled.
All concurred.

Merrimack,
1,Dec. 1914.

Clough ShepardCo.,& Parker v. &Glines Stevens John S.
a.,& Trs.

corporation, actingof anWhere the stockholders insolvent without intent to-
propertydefraud, all thetransfer for a sufficient consideration and assets to a

creditor, agrees take the in of andwho to same satisfaction his debt to settle with
peraccept fifty claims,will cent of their theall other creditors who transaction

againstlegal non-assentingis and effectiveis an absolute sale which creditors-
of the vendors.

case, groundinvalidate the sale on the ofIn such a creditor who seeks to construc-
action,charge propertythe for the value of the in antive fraud cannot vendee

vendors, required goods,.process against the but is to attach theof trustee
• law, proceedsuccessfully prosecute and to thehis action at have transfer set

capacity judgment creditor.in the ofaside

Foreign a rulingTransferred without from the-Attachment.
1914, by Branch, J., anterm, superior agreedof the court onApril

principalof theof facts. The indebtedness defendantstatement
admitted, only questionand the raised relatesplaintiffsthe is to-to

chargeabilitythe of the trustees.
11, 1913, the Glines & Stevens-For some time before October

payto its creditors in full. OnCompany insolvent and unablewas
“sell, allassign,to and transfer”its stockholders votedthat date

creditors,trustees, largethe who wereproperty and assetsthe .to
property in full satisfaction of.to take theupon agreementtheir

days-thirtyand to settle withinagainst corporationthetheir claims
accept fifty per theircent ofall creditors who wouldwith the other


