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deposition duly may by party upon trial, subjectA taken be used either the to the
governing admissibilityrules of evidence.the

presentThe fact that a witness is unable to be in court ofbecause illness furnishes
ground deposition dulysufficient for the introduction of his taken in the same

cause.
responsive, general admissibilitythe a is itsWhere answer of witness is not chal-

lenged by objection irresponsive.itthe that is
person injured by uponA an automobile is not entitled to recovercollision with
proof operator disregarding road, requiredthat the the law of the but iswas

injury.to show that the cause of thesuch violation was
groundA verdict not the that a statement of a rule of law in in-is set aside on

sufficiently inclusive, apparent thestructions was not when it is from whole
thereby.charge jurythat the were not misled

Case, by andjuryfor Trial verdict for the defend-negligence.
term,April 1914, superiorof court.ant. Transferred from the the

by Branch, J., plaintiff’s exceptions to the admission of evi-on the
jury.dence and toto instructions the

a between ancontroversy oyer responsibilityThe for collisionis
bicycle uponaandby.automobile driven the defendant’s testator

in themovingBoth vehicles wereplaintiff riding.which the was
public in Concord when the automobileuponsame direction a street

appear in thebicycle. Further factsovertook and struck the
•opinion.

plaintiff.(Mr. Upton orally), for theTJptonNiles &

orally), the defendant.(Mr.Martin Howe Howe for&

inhad takenPeaslee, of a witness beendepositionJ. The
the wasplaintiff.behalf of defendant showed that witnessthe The

deposition incourt,ill in and offered thepresentand to beunable
depositionof theplaintiff excepted to the admission•evidence. The

not be usedbecause in behalf and therefore couldit was taken his
32,Fisk, N. H. isGeorgev. 32except.as evidence at his election.

laida is thereSuch ruleuponrelied sustain this contention.to
used, piecea of evidence47,-•down it was(pp. 48): “Until it was

taken, and thehad over whichbelonging plaintiff, which heto the
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depositionsHe who the... takeshad no control.defendant
rightno toother hashe and the sidemay please,or not asuses them

up for theused givento be orthem, a court order themnor will
party.”benefit of the other

clearly unsound.was decided istheory upon which that caseThe
thewasupon depositionthat theput groundis theThe decision

as adminis-But the law is nowproperty partyof the who took it.
Itin atered, piece of evidence.thing propertythere is no such as

of to ascertainuniversally recognized objectis the a trial isnow that
theorytheoryby sportingthe rational Thetruth means. —the

rulescertaingame accordinga trial is a tojudicial playedthat to be
of administrationplace present conceptionno in the—has more the

iscaseThe of thejustice wager theoryof than has the of battle.
the takerAdams, In thedenied in Carr v. H. 622. latter case70 N.

bydo soof when todeposition objecteda the same orderedfilingto
theuponthe reliedupon party,court motion of the adverse and

long asdeposition propertythat and that soproposition the hiswas
Thepleased.he did elect to use it do with it henot he could as

in-whollydecision that the court to make the order ispowerhad
theory property rightconsistent with the a in evidence.of the

not bedeposition admissible,If the couldwas its useotherwise
wasprevented upon the thereintheory that the evidence contained

R.Little,the of S. &property particular party.some Gordon 8v.
thedeposition by532. ofThe came into existence the exercise

judicial power taking permitted promoteof the tostate. Its was
the discovery controversy parties.of the thetruth in the between

bytaken, law,When it usedbecame,so at common evidence to be
party Ev.,either under 2 s. 1389.Wig.certain circumstances.

origin,power mainly statutorythe depositionsWhile to take is of
it is ad-conferred,one which has often and andbeen the nature
missibility depositionsof has been and decidedso taken discussed
as a question. a judicialcommon-law far as the“So statute confers
power taking power onlyto order the sodeposition,of a the exists
far specified atby statute, poweras the existbecause the did not
common law. But a taken—deposition lawfullywhere has been

chanceryjudgebefore a person,common-law in before a inor master
—the conditions on awhich it be used in courtcould common-law

simple questionwere a admissibility evidence,of the of and were
constantly by rulingsdealt incourts,with the thecommon-law as
the foregoing sections indicate; principles alreadyhence the estab-

purposelished for this at common remain ex-law force unlessin
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by principlespressly changed nothingstatute. Those have to do>
judicial apower taking deposition.the lack of to initiate the ofwith

if patchwork legislationIt would be unfortunate the of the statutes
subject thought alreadyon this should be to alter the wellestablished

Ev.,principles Wig.of the common law.” 2 s. 1411.
law, deposition testimonyAt the a a.common stands like the of

at a trial. principle slightestwitness former “There is on not the
ground failing recognizefor to all dispensingthe circumstances as

”equally testimony. Ev.,for both kinds of 1401.Wig.sufficient 2 s.
formerly testimonyIt held in this atwas state that a former trial

only (State Staples,aftercould be used the death of the witness v.
H. 113),47 N. this was thebut case overruled. “This limitation of

is admittingrule not well founded. The class ofreasons for this
secondary in applyevidence the case of a deceased witness with
equal mentallyforce in the a dead, incapacitatedcase of witness or

”by insanity, or loss of mind anyfrom other cause. v.Whittaker
Marsh, H. 477, logic62 N. 478. The theof this decision leads to

that anyconclusion such evidence should inbe admitted case where
physicalit is shownthat the presenceor mental of the witness cannot

had. In present appearedbe the case it that the witness was sick
and unable to aattend court. This sufficient tO'was foundation
permit the the highly evidence;introduction of less esteemed class of

is, testimony by deposition,that her former way uponof the same
subject and in the same cause.

upon propositionMuch stress has been laid the that the statute
provides the depositionswhich for admission of under certain cir-

(P. S., 225, 1) presentcumstances c. s. does not cover the situation.
Conceding that this interpretation statute,is the correct of the it
by no means deposition mayfollows that the not be admissible
independently statutory provisionof a to that effect. The statute

purport depositions any prohibi-does not to exclude in event. No
languagetive is “Presumably, statutoryused. the enumeration

will not be treated as intended to excludeother causesunenumerated;
ought Wig. Ev.,this to be the construction.” 2 s. 1401. The

provisions in the permitting depositionsstatute the use of under
plainlycertain conditions are all ofextensions the common-law rule

admissibility They pur-as to the of this class of doevidence. not
port to limit its use.

Fisk,In George 32, depositionv. 32 N. H. the was taken under
statutory provisions. question presentedThe was whether the
deposition by partycould be used in evidence the who did not take
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statute,urged concerning presentthe the oneit. can beWhatever
entirely upon subject. courtthen was silent this Thein force

situation; questionthe for the was consid­evidently so understood
theviewpoint, and statute underwdiollyered from a common-law

not or to. Thedeposition taken was cited referredwhich the was
placesit athe should not be overruled because•argument that case

upon has since thea statute which been reenactedconstruction
(Parsons Durham, 44)70 N. H. is notdecision announced v.was

statute,interpretationis an of theopinionThe notwell founded.
supposeda rule of common law. Thethe enunciation of thebut

deposition legallyaquestion discussed is the common-law value of
taken.

byin introduced the commissioners inchangeThe the statute
c,S., 211, 1)s.(Comm’rs’ Rep. merely enlargesG. the admis-1867

a forsibility. Before that time reason the absence of the witness
enough produceditrequired.was Thereafter was that he was not

in court. This statute was not understood to limit the rule there-
depositionsregularlythat taken admissibleadopted:tofore were

evidence,.not merely particular providedin on the trial of the case
statute, inby anyalso other case where same matterfor the but the

controversy parties. French,in the same Leviston v.was between
116,Bundy21; Hyde,N. H. 50 N. H. 119.45 v.

(Laws 1885, 27), providing deposi-c.The later statute that the
party might by party,be used either was to that extent ation of a

supposedlegislative repeal of the rule of the common as declaredlaw
Fisk, depositionthatGeorge supra, propertya was the of thein v.

limits or purportsthereof. Neither statute to limit thetaker
a asdepositionofcommon-law attributes evidence. “The statute

admissibility instances,in andmerely certain is notsecures intended
” Ev.,Wig.in other instances. 2to forbid admission s. 1387.

urged ruling complained deprivedIt is also that the here of the
rightof his to cross-examine the witness. Three safe-plaintiff

testimony, detectingof orassuring the truthfulness itsguards for
recognized: witness,the oath the hisfalsity, generallyare of cross-

examination, testifying. fullyhis when Theappearance first is met
deposition. The second is substantiallyin the of the coveredcase

principal objecthad. Thethe of cross-examinationby examination
parts the narrative favorable to thesupplyto the of cross-examineris

interrogationfromnaturally be omitted the in chief.which would
nothing athis, testingit is but the of hostile witness. IfBeyond

hostile, may byleaveprove to cross-examine be hada witness the
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may, takingIn like manner the examiner inproducing him.party
ifleading questions; and he has laid such a founda-deposition,a ask

court, depositionconvinces the when the is offeredtion therefor as
hostile, his oftrial, that the witness was cross-examinationon the

BundyWig. Ev., 1389;admitted. 2 s. v.will behis own witness
116, takingin aH. 120. Sufficient latitude is allowedHyde, 50 N.

“depositionit that the all of theto make certain containsdeposition
might competent.”that Boston Maineknowledge be &witness’

State, 513,H.v. 75 N. 519.R.R.
testify-safeguard appearance of the witness whenthirdThe —the

Ifadmissibility testimony.to the of his thenot essentialing—is
otherwise, depositions testimonyneither nor at a formerrule were

unavailability mayHis a matter ofever be used. betrial could
merely varyof The authorities some-necessity, or inconvenience.

sort, as the thequestionthe is of the latter but to formerwhat when
merely absent,If theto be uniform. the witness isappearsrule

his will be withprocuringof attendance need to shownimpossibility
according obtaining partic-inless strictness to the view theormore

aBut where the witness is dead case of absolutejurisdiction.ular
shown, testimonyand the at a former trial the de-necessity is or

everywhere Wig. Ev., 1403, seq.2 etis admitted. s.position
32,George Fisk,in v. 32 N. H. has never citedThe decision been

question. substantially byThe case has been overruledupon this
contraryherein referred to. It is both to soundthe authorities

weight authority, and cannot now begreatand to the ofreason
ruling depositionthatThere was no error in the thefollowed.

by party takingthe who did initiate of it.be used not thecould
uponan interrogatorywas made to the answer to theObjection

irresponsive. The law is settled that thisthat it was wellground
Reagan Railway,unavailing.is v. 72 N. H. 298. Theobjection

true, if answernow concedes that this is but insists that theplaintiff
irresponsive incompetentand it be excluded whenshouldis both

cases,irresponsive.as The rule is so in severalto statedobjected
answer,general objectionof them there was a to thein mostbut

exception upon single groundthe thein none of them was basedand
Voter,Mfg.sustained. Co. v. 70 N. H.irresponsiveness Glauberof

however,333, Assuming,and cases cited. that the rule as332,
sound, justicepresidingis and that the should understandstated

specific objection questiona made the of thesuch iswhenthat
may involved, presentas be theof the answer evidencecompetency

be sustained.exception cannot
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question longasked was: “How after the wheelThe turned was
it the crash came?” The witness answered:- “Itbefore struck him

thoughIt asquick rightas as he turned. seemed he went in front
I think he was not more than awayof it. should four or five feet

stopped car,car. He not havefrom the could the nor he could not
”He turned righthave slowed down. to the and the car struck him.

“ ”plaintiffThe claims that the sentence He could not stopped,have
etc., opinion upon questionis evidence the of quicklyhow the car

stopped, incompetentcould be and that it is because the witness
nothing operatingknew about a faircar. The construction of the

language merelyused is that it was a reiteration of other portions
meaningof the answer. Her was that there was no time to do

uponanything. anyBut construction the answer was responsive.
question was,The much time. The was,how answer not time

enough stopto or slow down the car. From this it follows that the
question competencyof the of testimonythe opinionunder the

presented.rule Concedingevidence is not that an objection for
irresponsiveness questionraises the of the substantive admissibility

irresponsive answer,of an authorityno is claimed or found for the
proposition that such objection goes beyond this in scope.its The

being responsive,answer generalits admissibility is challengednot
by objectionthe it is irresponsive.that

Exceptions were also taken chargeto the to the jury and to the
giverefusal to instructions requested.which were The first relates

ato refusal to instruct that disobedience of the law of the road
a presumption“raises negligent.”that he The request>vas

ignores principle uponthe basic which the rule of reasonable conduct
rests. “It is a rule of relation.” Garland v. Railroad, 76 N. H.
556, 563. The fact of disobedience to maythe law establish the
party’s guilt as between him and state;the but until the infringesact

rightsthe of other individuals it is a wrongnot as to them. It
must be made appearto complainedthat the act of has some rela­

them;tion to otherwise the fact a dutythat to the state was violated
is immaterial. The individual must onlyshow not violation,the
but also that the violation was the cause of wrong.the This is a

proofmatter for rather than presumption. Bresnehan Gove,v. 71
H. 236;N. Brember Jones,v. H.67 N. 374.

The rule correctlyis more stated in the plaintiff’s request:next
“If you find that Mr. Thomas was disobeying the law of the road
and that his disobedience of the law of the road caused accident,the
those facts justifywill a verdict for the plaintiff, if plaintiffthe was
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Althoughin of due this notthe exercise care.” instruction was
given form, juryit was in substance. The were told that itin was

road,violatingwas thesayfor whether Thomas law of thethem to
if conduct had the Thisso, bearingand what such on accident.

in the before in therecognizedis the as correct cases cited andrule
to.other therein referredcases

chargeis also made that the limited the last clearComplaint
plaintiff danger,the alreadyto the casewhere was inchance doctrine

unconsciouslya situation hewhen it have included when wasshould
the asdanger. the statement of abstract rulegoing into While

yet explanation itgiven open objection,to this the of howmay be
by makes it thatjuryto the evident both situationsappliedwas be

laying general rule, courtfairly included. After down the thewere
ways.apply this case inprinciple“That would to twocontinued:

instopped Taylorhis afterFirst, Thomas have car turnedcould
Second,. .in avoid the .him and time to accident?front of

appearance Taylor thein or of beforeanything the actionwas there
defendant, oughtthe or to have indicatedwhich indicated toaccident

incapableor ofTaylor dangertohim,to that was oblivious the
so, due in viewtaking himself? If did Thomas act with carecare of

didn’t,If he then the would beof those circumstances? defendant
plaintiff may negligent failinghave in toliable, although the been

you say, gentlemen,to whether thisdanger.learn It -isforof the
principlespresents applicationcall for the of thesecase facts which

after,hedone,haveanything that couldof law. there ThomasWas
If, plaintiffasdanger, avoid the accident?” thediscovered the to

from he turnedhave found the evidence thatclaims, could beenit
place patha of automobile in manifestin the theand rode toward

appre-todanger, oughtand that Thomas haveignorance of the
course,plaintiff changed histime theciated situation from thethe

instructions, have for thethen, jurythe could foundtheunder
andplaintiff danger,”“was to theplaintiff the obliviousbecause

indicated,or have such fact to Thomas.indicated, ought tohis action
danger from thesituation,a then it was one ofwas suchIf there

last clear chanceturned, chargeand the on theplaintiffthetime
applied.doctrine

Exceptions overruled.

All concurred.


