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crossing 11:30,the atday the accident he reacheding, that on the of
coming,any might be concludedfor train thatstopped and listened

cross,was to thatregular passed,train had and assumed it safethe
amplehear the whistle in timecomingif a be he wouldtrain should

put on thethat in to the brake-chaincollision,to a orderavoid
very track,near and thatnecessary stopto his sled therunner it was

upon crossing,waswarning of the train until it thehe received no
theproper jurythe a one for the consideration of relativemade case

to his care.
very day, with the wind blow-suggestionThe that it was a cold

against train, importance uponnot much theing strongly the is of
question by exceptions.the The caseof law raised defendant’s

hearing.materially presentedfrom that at the firstdoes not differ

overruled.Exceptions
All concurred.

Hillsborough,
1,Dec. 1914.

Doucette, Adm’x,Malvina v. &Boston Maine Railroad.

negligence againstIn an action of company,a railroad certain evidence deemed
findingto person injuredinsufficient warrant a that the was in the exercise of

due care theat the time of accident.

Case, negligencefor resulting in the death of John B. Doucette,
plaintiff’s intestate,the caughtwho was freightbetween cars on

January 14, 1913, and injuriesreceived from which he died a few
later. Trial by juryhours and verdict plaintiff.for the Trans-

January term,ferred from the 1914, superiorof the bycourt Pike,
J.,C. on the defendants’ exceptions to the denial of motions for a

nonsuit and the direction of a verdict in their favor.
spurA track starts from the Acton Branch of the Boston &

Maine Railroad at Nashua, southerlyruns for a short distance, and
west,then to thecurves in which direction it continues for several

feet, crossinghundred Marshall and Harbor streets. On the south
justof track,side the east of Harbor street, yardis the of Proctor

Brothers, where lumber is piled.unloaded and On daythe of
injuryDoucette’s there were six freight cars spuron the track,

yardatthree the Proctor and three some distance east toward
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westerly yardThe the aMarshall street. car at Proctor was box
car referred as of a1;and is to No. the car east it washereinafter
flat car and is No. 2. 1called Car No. was loaded with lumber

2Brothers, uncoupled byfor Proctor and had been from theirNo.
unloading.amen and moved few feet for was em-Doucette, who

by Brothers, trackployed Proctor stood on the south side of the
unloadingthe car and inbeside assisted the lumber.

Shortly accident, Sanborn, conductor,shiftingbefore the the
north of track andfrom Marshall street on the side thecame west

2 Hecars No. 1 and No. to the south side. sawpassed between
1corner of ear betweenDoucette, at the southwest No.who stood

pile him,hand to told himlumber,and the of histhe track waved
to the north sidethen went back between the carsout,to look and

hepieces 1,a in car No. toldSeeing few of lumberof the track.
they re-surveyor, that he until wereUnderhill, the would wait

away. atRouleau,car who wastake themoved and then would
theyat that time that would unloadin the told Doucettecar,work

waiting for Doucette didthe conductor was it.quickly, asthe car
tohad said Underhill.what Sanbornnot know

and told him tomotioned to DoucetteImmediately after Sanborn
andcar No. 1 went betweenalongwalked besideout, latterlook the

in clearwalked,he he faced toward and was2. As1 and No.No.
pushing freightslowlythenshifting engine which wasof theview

injured.continued to until he wasand so movehis directionincars
a Sanborn warned Dou-minute afterhappened aboutaccidentThe

going thelatter betweenundoubtedly bycaused thewasandcette
before hisby couplers. last seenbeing caught the Whenandcars

facing 1, apparentlyandthe No. wascars,betweenhe stoodinjury,
gooda insixty strongand manyears oldwasurinating. Doucette

hearingunsatisfactory that hisevidencewas someTherehealth.
hepositive prooffromappearedfargood, but so asverynotwas

speakHe not orof all his faculties. couldpossessionfullinwas
English language.theunderstand

Terrien, and(of Massachusetts), Albert&Hardy StoneSawyer,
orally), plaintiff.theLucier forLucierDoyle& {Mr.

CobleighD. Hamblettand MarshallHamblett {Mr.J.Charles
defendants.for theorally),

proveto that hernecessary plaintiffforIt theJ. isPlummer,
atin of due care theDoucette, the exerciseB. wasintestate, John
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Railroad,Davis v.her to a verdict.the accident to entitletime of
aH. 362. Doucette was519; Railroad, 71 N.70 N. H. Waldron v.

hisfaculties,possession of all his unlessgood health,in inman
is clear.poor, as to which the evidence nothearing was somewhat

rulefundamentalnothing plaintiffto the from the“There is relieve
contributing to thenegligencein freedom from faultthe law of that

recoveryapart person injuredof the is essential toinjury on the
Railway, ante, 133,Chabott 135.injury.”for the v.

disputefrom in this case which are not inIt is evident the facts
protect injury.that Doucette used no care at all to himself from

shiftingcaught,before he and was theJust went between the cars
himconductor waved his hand him and told to look out. If heto

spoken, being unloading freightdid the a mannot understand words
known, giving proper attention,cars he must have if he had been

shiftingthat there hiswhen the conductor came and waved hand
him, warning shifting engine comingat it a that the waswas and

warning shifting conductor,to look out. In addition to the of the
they quicklyRouleau said to him that would unload that car be-
waitingcause the conductor was for it. Doucette should have

shifting engine shortlyunderstood from this that the was to come
Directly warningsfor that car. after these he went between cars
2,1 caught injured. goNo. and No. and was and In order to be-

tween these cars he walked from the west to the east end of car No. 1
thirty fortyto feet, facing shiftingsome and in full theview of en-

gine moving pushingthat was freight directlyand cars toward
him and the cars he approachingthat went between. The bell of the
engine ringing,was and he undoubtedlywould heard that ifhave

giving anyhe had been attention his ifsurroundings;to but he could
heard bell readilynot have the on account of deafness, he could have
engine freightseen the coming eye-and cars had he looked, for his

sight unimpairedwas on-coming engine freightand the and cars were
in full Unquestionablyview. he enginedid not see the and cars
coming, as he went had,between cars 1 and 2. If he he would

placed perilous position.never have himself in such a It is immate-
rial, however, far negligenceso as his concerned,is whether he saw

enginethe and cars or not. He comingcould seen themhave and
injurysaved himself from and ifdeath he had been in the exercise

of the care that his situation thoughtlessdemanded. “He was
dutyand careless when his to the railroad as well as to himself re-

quired him to be thoughtful Gahaganand careful.” Railroad,v.
N. H. 441,70 446. Doucette absolutelywas inattentive to the ob-
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him, cannot bedanger that threatened and his conductvious
that a rea-upon any theoryfor consistent with the careaccounted

Heman exercised under the circumstances.sonable would have
informedguilty negligence,of for he was “bound to bethereforewas

him.” Nashuaeverything ordinaryof which care would disclose to
Railroad, 159,62 N. H. 162.etc. Co. v.

her touponThe burden showplaintiff prevail.The cannot was
care, presentsofher intestate was in the exercise due but shethat

contrary,theanyhe care Onno that exercised whatever.evidence
negligent.and Theindicates that he was carelessthe evidence

of theunnecessary negligenceit consider the de-makes toresult
fendants.

judgment theset aside: verdict andExceptions sustained: verdict for
defendants.

All concurred.

Coös,
1,Dec. 1914.

GuayJoseph Eastman a.,B. Ex’rs.v. Lillian &

amount,cause, judgment and itsstrangers is evidence of its renditionto the aAs to
partiesin the thereto.facts which issue betweennot of the werebut

promissoryby against surety uponthe a notejudgment recovered a bankA
bysubsequent brought formerpleaded in action the defendantbar of acannot be

authorityinstitution, hisof the without from associatesagainst a director who
againstsurety the of the in-fraudulently forbear suit makerinduced the to

strument.

following allegations:contained theThe declarationCase.
Eastman, of estate the defendants1908, Albert H. whose13,March

Berlinpresident and director in the Nationalexecutors, was ofare
prom-abank onplaintiff was liable to thethat date theBank. On

Decker,E. wassurety for E. who the$2,000,for asissory note
open attachment. Thelarge property toa amount ofofowner

note whichpurpose paying theto the for the ofplaintiff went bank
byintending himselfto secure suitneglected pay,had toDecker

and disclosed hisproperty,and of hisDecker attachmentagainst
liability onplaintiff’sthe theEastman, knew thatto whointention


