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Firev. Standard Insurance Co.Sarah Follett

provisionpolicy ifa that it shall be void thefire insurance containsaWhere
insurer,any attempt either after amake to defraud the before orinsured shall

loss, that a fraud be consummated.it is essential to a forfeiturenot
beyond“attempt”provision, an endeavor carried merePh such a the word means

falling execution,preparation, includes intentional overvalua-but short of and
testimonyproperty loss and false intion of the insured in a sworn statement of

support bythereof the insured.
ground attempted by proofpolicy thatAn insurer cannot avoid a on the of fraud

negligence ascertainingguiltythe insured was in the truth of the affirmationsof
loss, requiredin his but is to show that the de-contained sworn statement of

dishonestly knew, believed, suspected representationand theclarant acted or or
beto false.

bystatutory provision policyThe an be reasonthat insurance shall not avoided
(P. S., 170, 2)any misrepresentationof c. s. to affirmationsmistake or relates

contract,which were an inducement the and not to false and fraudulentto
statements made after the of a loss.occurrence

Although requirement proof policyin firethe of sworn of loss the standard form of
invalid, by containingis such a statement made the insured and a fraudulent

mayrepresentation as to value is a material affirmation which warrant the
ground attemptedthe contractavoidance of on the of fraud.

Assumpsit, upon policy. by jurya fire insurance Trial and
term,plaintiff. January 1914,verdict for the from theTransferred

the superior by Kivel, pro-of court The contractJ. of insurance
policyvides that “this shall . . . if shallbe void the insured

any attempt companymake to or afterdefraud the either before
upon alleged attemptsthe loss.” The defence based towas

defraud after the loss occurred.
Subject juryto the theexception,defendant’s were instructed as

you“It asayfollows: is for to there was fraudulent over-whether
destroyed;valuation under oath of that and ifpropertythe was

you overvaluation,find there such it couldwas whether could or not
honestly givenhave been if anymade attention had been to the

subject. plaintiff any groundsDid the forhave reasonable belief
in its truth? Did the in herplaintiff state as true belief that which

true,did not toshe know be with intent to mislead and deceive the
destroyed? did,defendants as to the Ifpropertyvalue of the she

representation designedIfsuch is fraudulent. such statement was
by her for the upon they upon it,defendants to act as true and acted
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then she a uponcommitted fraud the defendants and she cannot
”recover in action.this

The defendant exceptedalso to a giverefusal to the following
“Notwithstandinginstruction: the sworn statement of loss is not

necessary to suit,the ofmaintenance this testimonynevertheless her
on the in proofstand substantiation of the that she did make is
material; you byand if find testimonythat her she attemptedhas to

payment policysecure the of bythe face of the keeping the upvalues
beyond what she knew or had reason to believe was the actual value

goods destroyed, thoughof the even such value was as much theas
face of apolicy,the that is such fraud as would policy,vitiate the

”and the yourdefendant entitled tois verdict.

Thorp (Mr. orally),& Abbott Abbott plaintiff.for the

Taggart, Burroughs, Wyman (Mr.& McLane Wyman orally),
for the defendant.

Peaslee, InJ. their contract for parties agreedinsurance the
any attempt partthat ofon the the insured to insurer,defraud the

either loss,before or after the policy.should defeat the There was
evidence of in a proofovervaluation sworn of loss, and that the
plaintiff again falsely upon subjectswore the same testifyingwhen
before jury.the The exceptions question juryraise the of thehow
should be uponinstructed these matters.

parties agreedThe an attemptthat to defraud a for-should work
feiture of plaintiff’s rightsthe policy. being so,under This it washer
not essential that the fraud agreementbe consummated before the
would apply. “attempt”The inappearsword to be used its

“ordinary beyondsense and an to anmeans endeavor do act carried
”preparation, falling Moran,mere Peoplebut short of execution. v.

123 Y.N. 254. The term inis one well understood both law and
by inpeople general, meaningand its in contractwhen used this is
not swearingdoubtful. False a toto statement of loss furnished
the plainly attemptinsurer was an to It an act donedefraud. was

what,in if apart issue,execution of carried to a would besuccessful
completed fraud. From this it follows that it was error to instruct

thejury provision policy applythe that the of the did not unless
upondefendant acted the false statement. This instruction de-

completed jury opportunityscribed a fraud and took from the the to
attempta mere to defraud.consider
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relating plaintiff’smade to the instruction to theObjection is also
making representation complainedmind when the of. Thestate of

in jurisdiction. Mereupon questionlaw this is well settled this
negligence ascertaining enough.in of the affirmation notthe truth is

Bickford,A of be“dishonest state mind” must shown. Shackett v.
gross negligence74 N. H. can take place57. The idea that the of

in an forthe dishonest state of mind as an element action fraud is
Pease,not Conway 319, 323,now the law here. Bank v. 76 N. H.

Co., 245,In331. so far as Leach Insurance 58 N. H. holds differ­v.
ently, byit inhas effect the cases cited above.been overruled What
may fullyof inconstitute a state mind is considereddishonest

Bickford, supra. “known,Shackett affirmation orv. The must be
believed, suspected” Harding,or false. Mahurin v. 28 N. H.to be
128, 129.

swearingThe at the trial be an at-instruction that false would
tempt meaning policyto defraud of the have beenwithin the should
given, with the modification indicated tobefore as what constitutes
a why mightfraudulent a fraudperceivedintent. No reason is

anynot be in in ofperpetrated way preliminaryas well as thethis
steps languagetaken before the came to a trial. In the of thecause

“contract, it would be an to the . . .attempt companydefraud
after the loss.”

plaintiff (P. 1885,The upon S., 170, 2;relies the c. s. Lawsstatute
73)c. an attemptas answer to the defendant’s claim that an to de-

fraud is a defence a a Theuponto suit contract of fire insurance.
entirely apparentlystatute is not but intended to re-explicit, was

late misrepresentation makingto anas inducement to the contract.
not,It directly least, partiesdoes at refer to the conduct of the after

a however,If, applyloss has occurred. it could be held to to such a
.situation it inplaintiff, exceptswould not the for it fromaid terms

provisions “intentionally fraudulentlyits representations and made.”
As pointed out, only representationsbefore it is such arewhich now
the for an in Ifjurisdiction.basis action for deceit this the statute
might have been rule in Leach v. In-held to limit the laid down

Co., 245, negligence mightsurance 58 N. H. as anthat be treated
equivalent for in inmaking representation, importanceintent a its

respectthat byceased when the rule of the Leach case was denied
Bickford,Shackett v. 74 N. H. 57.

urgedIt further in proofis that the statements the of loss were
material, callingnot in aprovision policybecause the the for sworn

proof of loss is in conflict with the statute and therefore invalid.
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Co.,Levi v. 551,Insurance 75 N. H. 553. But the question here is
not plaintiffwhether the was bound to a statement,make sworn or
whether the defendant could demand one. plaintiffThe saw fit to
make such a statement to the defendant after the fire. It would
manifestly likelybe to theinfluence defendant’s subsequent conduct
with reference payingto the Inloss. this sense it was a material
statement of mightfact and be the deceit,basis of an action for even
though it was also true that a contract to make a true statement on

subjectthe same was invalid under the statute.

Exceptions sustained.
All concurred.

Hillsborough,
5,Jan. 1915.

Railway.Alfred St. Laurent v. Manchester Street

expressions bystandersWhere theof as to nature an inof accident are offered
evidence, questions pointthe whether the exclamations were intoo remote of

persons utteringand positiontime whether the them in awere know the-to
byare court; only questionfacts to be determined the trial theand for the

supremeconsideration isof the court whether there was sufficient evidence to
upon rulingwarrant admissibilitythe conclusion which the as based.to was

by eye-witnessEvidence that exclamations an of an accident were uttered im-
mediately finding theyafter aits occurrence warrants that made under itswere

opportunity fabrication;influence and inwithout for and such the elementcase
importance merely upon question spontaneity.of time is of the of

objection uponexclamations, groundAn to the thatadmission of such the there
finding knowledge,is no evidence to warrant a of the declarant’s is not saved

generalby exception question solely upona taken after a discussion theof the
ground of remoteness.

Case, byfor negligence. juryTrial and forverdict the defendant.
term,January 1914, superior byTransferred from the of the court

J.Chamberlin,
plaintiffin the case whether ran intoquestionOne was the the

car, happenedthe car ran into him. The accidentdefendant’s or
in on inSunday April,a Somerville street Manchester.on forenoon

slowly,running stoppedwas that the car was that itThere evidence
groundfromplaintiffand the at once arose the andquickly, that


