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the defecthave disclosedwouldit brokeinspection beforethat an
there is. . . Hereremedied.have beencouldand the same

that thethere was evidenceIn above caseproof.” theno such
molding machine.fly from thetoknifebreaking a bolt caused theof

for there ispronounced,is moreof stillabsence evidenceHere the
Theto leave the box.the arborcausednothing show whatto

imagination.to thevital fact is leftof thisdecision
in his behalfipsa loquiturof resthe doctrineplaintiff invokesThe

it beprove that shouldtojurisdictionsincases otherand cites
there was somecases, however,In the citedin this case.applied

caused thenegligence was thatshowing what the defect orevidence
makesThe resultgranted.properlynonsuit wasTheaccident.

discussed.questionsunnecessary to consider the otherit

Exceptions overruled.
All concurred.

Grafton,
2,March 1915.
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damages by highwaypetition file claim caused a defective isleave to a forA for
plaintiff againstcauseproperly it clear that the has no of actiondismissedwhen is

ordinarily conclusivelyappearstown; relief denied unless itbut such is notthe
petition plaintiffallegationsthe the the canthe admitted facts or of thatfrom

claim.have no valid
highway may broughtby incaused defect a beAn action to recover for death

by chapter 76,filing required 7,of claim section of thethe statementwithout
Public Statutes.

8, chapter 76, Statutes,of thePetitions, under section Public
alleged byto have been ainjuriesfor leave to file claims for caused

highway. complainedThe of in case theinjurydefective each is
by drowning at the time of the accident. Atdeath of the intestate

September term, 1914, superior court, Pike, J.,of the C. foundthe
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petitions granted,be ifthat the should as matter of law there was
in evidence for the. juryeach case sufficient of the intestate’s care

negligenceof the as the ofand defendants’ cause If inthe-injury.
any evidence, petitionthere not the incase is such such case is to
be denied.

Edgar (Mr.and Edward A. Lane orally),W. Smith Smith for the
plaintiffs.

Raymond Wright (byand Fred orally),U. Smith S. brief and for
the defendants.

grantingParsons, petitions byC. J. The of the the court, as
made, finding petitionersathe order was involved that the were

filingunavoidably prevented required byfrom the statement section
Statutes,chapter 76, therein,of the Public within the time limited7,

injustice done,and that manifest would otherwise be theunless
conclusively that no claimestablished could be maintainedevidence

S., 76, 8,c.against 9; Derry,P. ss. Owenv. 71 N. H. 405,the town.
406.

petition properly appearsdismissed when it thatThe is the
against defendant,plaintiff has no cause of action the as would be the

complained rightof was one for which noif the defect of actioncase
by Hopkinton,the statutes. Miner v. 73 N. H.given 232;was

147.Bow, questious74 N. H. “The of law or factDrew v. which
litigate ordinarilyplaintiff upondesires to are not determinedthe

petition. appearsIt is if itpreliminary sufficient that there arethe
which, through accident, mistake, orimportant questions mis­

tryplaintiff petitionwill be unable to thefortune, the unless is
“evidence sufficient to authorize the submissiongranted.” While

findingtheplaintiff’s jury requisitecase to will sustain theof the
” ordinarilypetitionthe not toinjustice,’'manifest is be deniedof

conclusively appears from the admitted or“it facts theunless
plaintiffpetition that the has and can have noallegations of the

” Derry,Owenv. 71 N. H.against 405,claim the defendants.valid
question bylegalthe made determinative the406. Whether

properly rightof to maintaincan be held decisive thesuperior court
or beforepetitions, and whether there was was not evidence thethe

proceedings petitionssufficient to sustain the underin thesecourt
ruling, questions,mere academic the decision of which willsuch are

litigation.not advance the



Knight 489v. Haverhill.N. H.]

broughtcausing under sectiondeath must beinjuryforActions
Statutes, yearstwo of the10, 191, of the Public withinchapter

c.1913,recoverable is limited. Laws 201.death, the amountand
rightahighway giving the traveler ofprovisionsThe the statuteof

highwayaconsequencein of defectiverecovery receivedinjuryfor
provisionsaof a for death. Thosedo not in the case suitcontrol

filingthe of a of claim7, 8) require notice(P. S., 76, ss. whichc.
aaccident, bytime thedays of or within limited courtthewithin ten
brought months,file notice within sixupon petition for leave to such

broughtthat no action shall be untiltogether provisionthewith
(Ib., 10), originallys.thirty filing statement weredays after such

a1878, uponIn theiradopted 1883,c. 35. effect suitin 1878. Laws
1879,35, original givingbrought chapter of the statuteunder Laws

resulting death, considered,inright injurya for an wasof action
bygiving required highwayof notice as theand it held that thewas

Manchester, 577, 581,62 N. H.not Clark v.required.statute was
Keene,in v. N. H.reaffirmed Jewett 62582. This conclusion was

inyear. 1891,701, the same The statutes were reenacteddecided
changes indicating judiciala to thepurpose alter construc­with no

chapter 191, Statutes,of the the actionBy 10,tion. Publicsection
anymay broughtbe “at withininjury resultingfor in death time

”years party,of the and not afterwards.two after the death deceased
bring a heanyThe not “at time” ifadministrator could suit must

petition and, having prevaileda leave file abringfirst for to notice
daysupon petition, thirty investigationfor the of thesuch wait

“Abringingbefore suit. construction of the statute involv­claim
ing inconsistency byan could have been intendedso manifest not

legislature.” 577,Manchester,v. 62 H. 582.the Clark N.
the willgranting petitionsThe or of the before court notdenial

plaintiffs’ right bring injury complainedaffect the to for the of.suit
upon questions it is clearpassThe court does not abstract unless

Valleylitiagtion bythe Lumberdoing.will be advanced so Conn.
express opinionMonroe,Co. v. 71 N. H. 473. to anattemptThe

ofupon rights parties, controversey presented,the the is nowthe as
might No wayin future of the is had.issue,mislead the trial if one

questionsperceivedis in the theuponwhich view of the court trans-
parties.aidferred could the

discharged.Case
All concurred.


