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County LightGrafton Electric and Power Co. a. v.& State.

light power company permissionWhere an acquire phy-electric and asks to the
properties corporationssical of other similar and to issue stock and bonds in a

stipulated payment findingtherefor, by publicamount in a the service com-
mission, public goodthat such transfers would not be for the because the
proposed capitalization excessive, properly present questionsis does not the to

adjudicated by upon appeal dismissingbe the petition.court an from an order the
case, dutyIn certifysuch it is the of the commission to find and whether the

proposed proper capitalization publictransfers a advantage,at would be for the
finding upon questionand if affirmative,theh- that inbe the to determine the

opinionamount reasonably requisiteof stock and bonds inwhich their is for
specified purpose.the

questions mayIn appealaddition to the of law which be in aninvolved to the
supreme public commission,court from orders and decisions of the service
questions presented byof openfact the record are for discussion and determina-
tion, subject findingsto the limitations that the of the commission are to be

primataken as correct and that the orders made are not to be disturbedfacie
plainly beyondappears controversyunless they unjustit reasonable that are

or unreasonable.

Appeal, from publicorders and decisions of the service commis-
sion, April 22,filed appellants County1914. The are the Grafton

LightElectric and Companj, LightPower the Lebanon Electric
and Company,Power and Lightthe Mascoma Electric and Gas
Company, all Hampshire corporations. CountyNew The Grafton
company organized generalwas under in September, 1912,law for

purpose takingthe physicalof over the properties of the other
corporations.

petitionsThere were two filed publicwith the service commission
September 27, By petition, Countyon 1912. firstthe the Grafton

company authorityfor $300,000asked to issue in andstock bonds
acquisitionfor physical propertiesthe of the of andthe Lebanon

companies $60,000Mascoma and in stock and bonds for ex-new
properties 1912,penditures 1,on those made after andNovember

permission engagefor to in inalso business Lebanon and Hanover
Byenergyand to transmit electric outside thethe state. second

County acquirecompany permissionthe Grafton asked topetition,
physical properties companiesof and andthe the Lebanon Mascoma

in inaggregateissue stock and bonds the amount ofto $3p0,000



491etc. v. State.Grafton Co.N. H.]

askedcompaniestherefor, and Mascomaand Lebanonpayment the
fore-companyCounty on theauthority to sell to the Graftonfor

going terms.
commission, the book of thevalueshearing thethe beforeAt

werecompaniesLebanonof Mascoma andthematerial assets
contended,County$145,036.93. companyThe Graftonbeshown to

moreshow, said assets were worthevidence to thatand there was
that, of theon accountcommission found$300,000.than The

capitalizetransferto andprice proposedat it wasexcessive which
good, andpublicfor thewould not besuch transfersproperties,the

findingno as tomadepetitions. The commissionthedismissed
advantage with-publicbe oftransfers wouldproposedthewhether

thefor, reportand did notcapitalizationto askedout reference
approved.capitalization propertiesof which would bethemaximum

Benjamin Couch, andMassachusetts),(of W.Thomas W. Streeter
(Frank and Mr.Demond, Sulloway S. StreeterStreeter, Woodworth&

orally), plaintiffs.forDemond the

Tuttle,Wyman orally)brief and and James P.(byLouis E.
appealattorney-general, apparentthe state. is that thefor It

enlarge scopeof not to the of reviewamendment 1913 was intended
by original power byor the of thethe court to curtail decision

ofcontrary,On as thecommission. the inasmuch amendment
presentsupreme court, as at constituted1913 substituted the which

court, superioris a for is thecourt,considered the which“law”
court, questionsit raised“trial” is rather to be concluded that the

originalon to as actappeal questions.were be treated The“law”
of aprovided “appeal” by complaint “in nature of1911 for an the

against.equitybill in . . the defendant.”commission as
byprovided appealThe beamendment of 1913 that the should

“petition.” commission,That partythe interested was not the
state, by proceedingsbut the is the that allprovisionshown further

broughtfor of the orders of bethe enforcement the commission are to
in the name of the state.

legislature inappealIf the had intended an the sense the wordthat
ordinarilyis used Thequalifyingit would have no words.added

legislature might not, providing thatstopped,have but did after
” languageany party aggrieved “may appeal. If had stopped,it the

of in H. haveFranconia, 194, 195, mightthis court v. N.73Bickford
stronger application. State, ante,ahad Boston & Maine. R. R. v.
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only jurisdiction given by437. The publicthe utilities act is that
by way petition, jurisdictionof and “on that legislaturethe might

”impose limits. v. Utility Board,Erie R. R. 85 N. J. Law 420.
appeal, strictlyAn speaking, vacates judgment ipsothe facto.

in question, appealUnder the statute “no or other proceedings taken
an suspendfrom order of the operationcommission shall the of such

order.” c 221913, 145, (i).Laws s. mayThe court suspend, but
speciala authority,this is anot an appeal.characteristic of In the

of unqualified appeal, proceedingcase the novo,is de regardwithout
judgmentto the findingsor of the court below. In the case of this

statutory inappeal, questionthe matter before the iscourt the order
itself, judgmentand the of the court is rendered “with reference

1913, 145, (g).thereto.” c. s. 22Laws If it was the intent that
the court apronounceshould .original”“distinct and judgment,
there is in provision judgmentno sense the that its shall be “with
reference” to the judgment legislatureof the commission. The did
not hearings uponintend two the merits.

appellantsThe have insisted that inasmuch as the of 1911law
provided “complaint”for a which “shall be tried and determined as

”other in equity, proceedingsuits in which andnew additional and
maydifferent taken,evidence be therefore independent judg-the

ment reviewingof the contemplated.tribunal was In the first
place, very originalthe fact that the provided, appeal,act not for an

appeal bybut for an legislativecomplaint, is evidence of intent tO'
provide for a providedreview similar that into for the interstate
commerce act in creatingand other state acts commissions, where
direct in competentaction a jurisdictioncourt of is contemplated;
e. g., Texas. ReaganSee v. 154Co., Furthermore,Trust U. 362.S.

fact,argumentthis of appellantsthe leaves out of consideration the
alreadyto which we have directed attention: that all or addi-new

tional uponevidence request is sent back to the commission whose
finding upon all the subjectevidence is the of Thatreview. this
evidence is upontransmitted “request”to the commission or
“motion” is inconsequential; gistthe of the is thatstatute the
“order” and questionnot the subject-matter is the real before the
court.

scopeThe contemplated byof review a in Michigansimilar statute
directly bywas supremeconsidered the United States court in

Ry.Detroit etc. Commission,v. Sup. Rep. By35 Ct. 126. the
Michigan act, chancerythe circuit in (by processcourt like

“incomplaintour a in equity”) empoweredthe nature of bill was
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part,in and tothe in oraside order wholevacate, or setaffirm,“to
inshall toas the courts decide beor decreeother ordermake such
abe asand the This should notedthe facts law.”withaccordance

Hampshire act ofthan the Newfar broaderfor reviewprovision
“If orsupreme court said: different addi-The1911, or of 1913.
judgmentbefore is to trans-introduced, the courtistional evidence

commission, maythe commission alter orandcopya of it to themit
court,report judg-its to theand to action the andits order isrescind

though last action theas the of commissionto be renderedment is
provisionsTaking. . . the twoat first. to-takenhad been

'such other order or inplain that the words decree’gether, it seems
onlychange fixed,a in the rates but suchnot embracefirst dothe

equityanas are incident to cause. Thisor decrees inter-order
”uponthe natural one the face of... is the statute.pretation

strikinga an “appeal”difference between asThere is further
statutory proceeding. appeal,In an noand this attention issuch

upon probatecourt,the in the lower as for instancepaid to record
byproceedingInappeals. petition,the thepoliceor court case

”argument upon “record, “uponfor the court the andbeforestands
proofhearing upon partyof shall be the seekingthe the burden to

any or decision of the commission to thataside order show theset
clearly unlawful, findingsor and all ofis unreasonable thesame

questions properlyof factuponcommission all before it shall be
prima and merelydeemed to be lawful reasonable.” Notfacie

primafindings reasonable,of fact to be deemedare the butfacie
findings upon questionsall fact to primaof are havethe facie

weight. upon appearsIf the it that there uponevidence is evidence
properlyreasonable men could have found as thewhich commission

scarcelydid, can tothe conclusion be found be unreasonable.
Furthermore, stop givingthe statute not with primadoes facie
weight questionsoffindings uponto the the commission of itfact:

“provided the order or shall notis that decision be set aside . . .
by preponderanceis a clear ofunless the court satisfied the evidence
unjustis orbefore it that such order unreasonable.” The distinc-

“findings” and isbetween the the “order” to betion noted. With
weight given findings,to isprima clearlythe the order unreason-facie

able?
litigation aIf in the of court ancourse were to make order itself

any certainlyupon it,before it uponevidence would make its order
proper byown view of the to beits conclusion drawn force of the

independentof evidence. If anpreponderance judgment bythe
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intended,onthe court the facts thewas words found innow the
beenstatute would have left out. It would have been fornonsense

legislature providethe to that the court must base its onconclusion
everyvery uponfoundationthe which conclusion of a dutiful court

always judgment preponderanceof ais based—its of the evidence.
legislature stoppedThe would have again it did not; it said—but

unless,”that the order “shall not be set aside etc. These words
disregarded surplusage.as Comparecannot be Marsh v. Insurance
H.Co., They designed protect71 N. 253. judgmentwere to the of

independent judgmentcommission from thethe of the court. The
aside, all, onlyorder is to be set if at because the court determines

clearly unreasonable, merelythat the order is not because the court
may find that the court would not have made the same order as an
original proposition. is no in anyThere intimation section of the

“anyto make uponact that the court is order the facts. The final
upon every aappeal shall bejudgment dismissingdecree the appeal,

vacating complainedthe order of in or in part,or whole as the case
may whollyin suchbe; partlybut case order is or vacated, the court
may also, discretion,in its remand the matter to the commission for

proceedings,further not decree,such inconsistent with the as in the
maytheopinion oj justice require."commission 1913, 145,c.Laws

(h). power, arbitrary22 For of fors. abuse conduct, anyor for un-
disregardor ofunjust property rights,reasonable the commission is

to court; possibleaccountable the but so far as it a legislativeis for
byor tribunal created toadministrative statute be endowed with

bythat todiscretion, discretion is be exercised this incommission the
analysis maylast for its determination of justice require.”“what

All presupposes conflicting uponthis discussion evidence which
maymen If upondiffer. the evidence reasonable menreasonable

to conclusion,come but one the workcould of the court is obvious;
differ,if men may prevail,but reasonable which is judgmentto the

specially legislative-administrativethe body,of or thecr.eated
of the law court? Seejudgment Baltimore etc. v. Company,R. R.

215 U. 481.S.
It itis because was intended to avoid thatthis conflict the statute
clearly distinguished findingsbetween the ofso fact and the order

legislatureby recognizedthe commission. The the difference
service,rate, practice,an unreasonable or anbetween and unreason-

prescribing aorder rate or Notwithstandingable service. athat
or mightrate service be in incertain unreasonable fact judg-the

court, if particularment of a nevertheless that rate were established



495etc. v. State.Grafton Co.N. H.]

un-legislature bewould not declaredthe act of theby legislature,the
legislature fixingin that rate exceededand unless thevoidreasonable

byrate thatThe same establishedlimitations.its constitutional
tocommission, must and was intendedcreature, thelegislative

Garrett,etc. R. v. 231Louisville R.byfall the test.or samestand
313.298,U. S.

con-wasrange legislative or administrative discretiona ofThat
ofHampshire act is in the use theby New foundtemplated the

isexpressionand Such an“unreasonable.”“reasonable”words
Indeed, if. the statute assumed togenerality. . .not “a mere

they reasonable,of than that should bestandard ratesanyfix other
open presentinmuch more to attack than itsit would bewe think

ingenuitymay and to stateA exhaust reflectionform. law-maker
onlyrate,reasonableness of a to findaffect theall elements whichthe

the controlledparticular case he had omitted factor whichin athat
Saratoga Springs Company,v. 191that case.”disposition ofthe

prescribedinevitable an orderconclusion is thatN. 123. TheY.
long as it iscannot be “unreasonable” soby commissionthe

legislative discretion,” any more than therange of actsthe“within
an aldermanic could belegislature itself or of board heldof the

they dis-if do not transcend the limits of their“unreasonable”
cretionary powers.

statutory pro-hasfrom what been said that theapparentIt is
fall within that of com-consideration class statutesvisions under

theydeclaratory; provide judicialfor a review.asmonly described
by provisionsfurther borne out the of sectionisThis conclusion

by a1911, penalty imposedof is forchapter 164, Laws which18,
“every byorder made commission.”comply with thefailure to

byany court,a order the and isnot about there noThere is word
(such reasonable) as kind an orderlawful,as or to the ofqualification

obeyed. process designedlybe of lim-The review waswhich shall
beingfrom aprevent perfunctorycommission asited to the treated

simpleto a and opportunityit was intended afford immediatebody;
any grounds for complaintifcomplaintfor to the courts such were

delayby any precluded uncertainty;andparty;felt to exist it and
aprovisions argumentof forthe insertion the review forestalled the

certainly have been actmade,that otherwise would that the was
findingsdesigned make theunconstitutional because to commission’s

andmerely prima equal reasonable,“not but final and con-facie
contemplates. lawclusive; . . that the neither nor allows

any inquiry equalityto made or to be had to their orissue be as
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Chicago Ry.reasonableness in fact.” etc. v. Minnesota, 134 U. S.
bugbear statutory418. avoid the appealTo this awas real neces-

sity.

suggestionAt theParsons, C. J. of argumentthe court the has
preliminary (1)questionsbeen confined to the whether the record

sufficiently complete adjudication here, (2)is for whether additional
received, (3) scopeevidence shall be and as appeal.to the of the

petitions1. There were two before (1)the Thecommission:
plaintiffs authorityasked for to issue stock and engagebonds and to

(2)in in and Hanover; plaintiffsbusiness Lebanon and the and the
Light CompanyLebanon andElectric Power and the Mascoma

Light Company permissionElectric Gasand asked for a transfer
andpropertyof all the franchises of the two latter to peti-the first

of pricetioner. “On account the excessive at proposedwhich it is
”to capitalize properties,transfer and these the commission found

good”not be public“such transfer would for the and dismissed
petitions. capitalboth All the of the Lebanon and Mascoma com-

•panies, bonds, by personsboth stock and is wishingowned the to
operate County company.as the Grafton petitionThe second is
practically permissionforrequesta to compan-consolidate the two

mayas proposedies into one. Such transfer is be made if com-the
thereto, and the requiredmission assent commission are anto make

publicorder of assent if such transfer would good. Supp.be for the
164,c. s.349; 1911, (b).P. S. 13Laws

as is proposed may maySuch a combination here or not of itself
advantage,public any questionbe of without to pricereference of

it iscapitalization.or If found that besuch combination would
advantage,public question presentfor the the at what sum the

permitted capitalize propertyowners should be to the in newthe
corporation Untilwill arise. that fact is found dis-affirmatively,

capitalization purelyofquestion academic;cussion of the and foris
this the ofcourt to undertake examination the conclusion theof

merely utterlywould be academic,commission thereon not but
petitionaOrdinarily, upon single ground,useless. where is adenied

assumedperhaps objection grantingit would be that no to itother
expressions inexisted, reportand some the tend to establish such
case; expresslyconclusion in but commissionthis nevertheless the

unobjec-open questionhold the “whether the istransfer otherwise
” atprice original prop-tionable. The which the holders sold the

erty, paid it, important aspresentor which the owners for while
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capitalization,upon question bearingthe of canevidence have no
question propertiesupon operatedwhether these two shouldthe be

price thoughtone. Over the either wise to make a measureas of the
propertythe neither the legislaturetransfer of commission nor the

anycan have control.have or
public utility any stock,“No . . . shall issue bonds, notes,

payableofor other evidence indebtedness more than twelve months
thereof, first procuringafter the date without an order of the com-

authorizing Upon petitionmission the same. of the directors aof
corporation public utility,railroad or the commission shall, after

public hearing,notice and determine the amount of stock or bonds
reasonablyopinionin its requisitewhich is for the purposes for

is Supp. 350;which the issue to be made.” P. S. 1911,Laws
(a).s. 14164,c. Much .evidence is contained in the record and

evidentiary found,aresome facts but the fact which the statute
dutymakes it the of the is notcommission to find found.

plaintiffs’ pleading mayoriginalThe have been faulty. Their
petition perhapsshould have asked the commission to “determine

opinionthe of or bondsamount stock which in its is reasonably
”requisite purposesfor the for which isthe issue to be made. Laws

164, 141911, (a).c. s. But prayer petitionwhether the of the asking
the authorization of an exact amount of stock and bonds should or

not,should in view of the definite terms of the statute and modern
liberality in pleading, have been considered sufficient to constitute
a arequest for determination of amount reasonablythe requisite

purposes proposedfor the error,of the issue, one,the if was corrected
by requestthe definite in the motion for rehearing, “that the com-

pricemission find the at which it approvewill the transfer of the
Mascoma properties, respectively,and Lebanon and the ofamount
stock and bonds it willwhich authorize the CountyGrafton Electric
Light Companyand paymentPower to issue in of the same.”
Language could not be expressmore or indefinite the submission

preciseto the of questioncommission the the requiredstatute them
to determine.

purposeOne requiringof a amotion for rehearing, setting forth
every ground of complaint, must have been to enable the com-

anymission to correct error into maywhich it have fallen and
thereby appeal unnecessary.render an The statement that the
petitioners might bring another petition asking a transfer aat less
purchase price would involve and unnecessaryuseless procedure.

partyThat a should be driven out of forcourt mere defect in form
YOL. LXXVII. 32
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begin anew, proceeding foreignis a so to Newcompelledand to
thirty years pre-last that it beHampshire practice for the cannot

require technicality.tolegislature intended suchsumed the
rehearing, filedplaintiffsof their motion for theAfter the denial

making original order,ofrequest reporta for an amendment the the
definitely fixing thedenying rehearing,or the motion forof that

approvethecapitalization which commission wouldamount of the
theproperties. pointandof the Lebanon Mascoma The which

definitelyrequired presentedto find thusstatute the commission was
pass Fora the failure to error of law.time,second and thereon was

and thesuggested, appeal might bethe now sustainedthe reasons
notvacated; but such order at this time wouldof dismissalorders

unnecessarylitigation mightin the and occasionprogressmean
vacatingof ofpresentationa the record. Insteadexpense in second

allowtime, procedureit more convenient toorder at this seemsthe
can befacts that have notto stand until the been foundthe same

commissionand The matter is recommitted to thefound certified.
properat acertify proposedfind and whether the consolidationto

public good, is,be for the and if it to determinewillcapitalization
reasonablyopinionor which in their isof stock bondsthe amount

proposed.purposefor therequisite
ofquestions of law involved in the action theis conceded thatIt

duty ofby It thethis court. is thereforeare revisablecommission
es-party may requestall eitherfind facts whichcommission tothe

by anyquestionsof all of raisedpresentationthe lawsential to
by Hunt, ante, 139.them. Broderick v.or order madedecision

to certain evidenceplaintiffs offer and ask have consideredThe2.
evidencenot before the commission. Thewhich submittedwas
tendingimportant,and and there is some evidenceappears material

itpresentingas a for notand mistake reasonto accidentshow
petitiondismissing theShould the orderthe commission.before

a newliberty commencepetitioners would be at tosustained, thebe
presented.betrial of which the evidence couldpetition, upon the

its considerationrequirein administration seems toConvenience
already taken. The evidencewith the evidencein connectionnow

trans-of affidavits. The clerk willpresented in the formhas been
ofcopies and alsoof the affidavitsto the commission certifiedmit

proceedings in accordanceopinion order, for such furtherthis and
may require.justiceof theopinionin commissiontherewith as the

to bescope appeal,to of the remainsquestion,third as the3. The
com-publiccreated the serviceof 1911 whichconsidered. The act
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gave “anyappeal party aggrieved by anymission an to in interest
anyby part containingof of anorder the commission or order dis-

provisions, by complainttinct and severable ... in the nature
superiorequity,of a bill in filed in the .court . . against the

defendant,”as to “becommission tried and determined as other
in equity.” 1911, 164,suits c. (b).Laws s. 17 provisionsThese

repealed 1913,of section 17 in awere and new coveringsection the
adopted.matter of appeal 1913,was Laws 145,c. s. (adding18

20, 22, 164,ss. c. 1911);to Laws 19.II., repeals. So extensive and
suggestsreenactment an materiallyintention to alter the character

appealthe provided. provisions uponof The subjectthe are so
rearrangedrewritten and in the 1913 statute that critical examina-

comparisontion and careful of the necessarytwo sections are to
changes byascertain what were intended repealthe and reenact-

made;ment then but such examination and comparison disclose
that and scopethe substance appealof the are unaltered. The
language in both repealused sections declaring the of section 17 is
significant. “Section 17 of said originalact in its repealed”form is
are the in instance,words each evincing an understanding that the
changes merely.made were of form power of the tribunal.The
appealed in final judgment mayto the it uponwhich render the
appeal is in each instance set forth in the same language. Laws
1911, (f);c. s. 17164, 1913, (h).Laws c. 145, s. 22 Paragraph (i) of

22, chapter 145,section 1913,Laws of giving the appellate tribunal
suspendpower to an oforder the pending appealcommission an and

procedureprescribing the in case,such is identical with paragraph
(g) 17, chapter 164,of section 1911, onlyLaws of save for the

of “supreme”substitution the word placein the of “superior” as
descriptive of the tribunal. The same language is used to define the
weight givento be the conclusions of the commission in each case:
“ findingsall of uponthe commission questionsall of properlyfact

shall primabefore it be deemed lawful and reasonable”; andfacie
essentials to thethe reversal of orders of the commission are in each

case the same: “the appealedorder from shall not be set aside or
exceptvacated for law,errors of unless bythe court is satisfied a

preponderanceclear of the evidence before it that such order is
unjust or 1911,unreasonable.” Laws 164,c. s. (d);17 Laws 1913,

145, (e).22c. s.
In 1913,the act of comprehensivemore language is used to de-

personsscribe the maywho appeal and the matters to which the
appeal may relate. In respectsthese a more appealextended
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intended, procedure complicatedto been but isappears have the
by requirement rehearingthe of a formotion before the commission

22preliminary appeal. 145,an to the 1913,as essential Laws c. s.
(a), (b). changes made, however,material there in theThe are

supremetribunal, substituting superior court,the court for the and
procedure. In place equity broughtin the form of the of a bill in

court, remedysuperior party appealing petitionin the of the is athe
supreme longer properlycourt. The commission are noto the

State, ante,Boston & Maine R. R. v. 437.named as defendants.
appeal originally provided for to be- heard and triedAs the was

presented by appealand theequitysuits in issues theas other
by (s. (b) ),the 17 it must have beenand determined court”“tried

wayfact be in thethat the issues of should settledintended usual
open providedin court. The actadduced howeverupon evidence

of there shall be filed a trans-the answer the commissionthat “with
togethertestimony commission,before theintroducedcript of the

copies all inoriginals or of exhibits introduced evidencethewith
commission,” provision: “If, uponthe thewith furtherthebefore

be which is foundappeal,of such evidence shall introducedtrial
upon hearingfrom that offered the beforeby to be differentthe court

thereto, renderingthe court,or additional beforecommissionthe
request party, copyof a of suchupon either shall-transmitjudgment,

stay proceedingsand further for fifteento the commissionevidence
).(s. (d)17transmission”the date of suchdays from

producing,1913, procedure different,is somewhattheIn the act of
Upon receiving filing of thenotice of thehowever, same result.the

required to file the clerkcommission are withappeal, thepetition of
copy proceeding,of in thea certified the recordsupremeof the court

or consideredof the evidence introduced beforesuchtogether with
byby party, or considered the commissionspecified eitherby them

copies alloriginalsthe or of exhibitscertified, withto beproper
considered,to butevidence is be). or additional(s. (d)22 No new

record, except that inupon the certainis determinedto bethe case
may permit taking of additional evidence.court thethecontingencies

isreceived, evidence to be transmittedthe newisevidenceIf such
party proceedingsrequest of and thethe eitheratthe commissionto

(s. ). powerThe of the com-(f)of 1911 17lawunder thestayed as
of additional evidencethe certificationthe court afterand ofmission

substantially the same under either statute.iscommissiontheto
partypower of eitherstatute, within thetherefore, under eitherIt is

of the court shall be basedthat actionrequire thetoappealanto
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upon the same evidence as that of the commission, although such
obligatory uponcourse is not them. While under the act of 1911

appellant apparently maythe right produce anyas of new or addi-
evidence,tional mayunder the act of he1913 not do so unless the

court find the evidence exceptioncomes within the of the statute.
respect procedureIn appeal materiallythis the under the is modi-

fied.
changeNo in scope appeal beingthe of the intended in the

appealreenactment of provisions 1913,the in questionthe is: What
legislaturecontrol did the originally giveintend to appellateto the

tribunal over the Judicially byconclusions of fact determined the
incommission the jurisdictionexercise of the committed to them?

goThere is no presentoccasion to farther in the ancase. Whether
appeal lies as to mere administrative acts of the commission, or what
powers of descriptionthat givesthe act commission, ques-the are

maytions which they by partiesbe left until are raised at issue over
them.

suggestedOne view is merelythat the control supervisory.is If
“so,this be ‘the court no powerhas to revise doingsthe of the

commissioners for purposethe of áscertaining theywhether have
wiselyjudged and correctly, anynor for purpose tobut see that

their proceedings have regular,been and surprisethat fraud and
has not been used to vitiate their results’. . . . of'Verdicts^

reportsjuries, referees,of committees, or appointedother officers
by tolaw determine controversies, governed by generalare the same

Theyrule. cannot be set aside or rejected merely because the
revisory tribunal might or would have come to a different conclusion
upon the facts. proceedings, beingThe regular and without error
in law, will not be set aside unless the court can triers,see that the

juryawhether or tribunal,other in coming to results,their ‘were
by passion,influenced prejudice, partiality, or corruption, or un­

”wittingly plainfell into a Doughtymistake.’ Little,v. N. H.61
365, 368, 369. isThis in all largethe rule of the class of cases

legislaturewhere the has particularto acommitted tribunal the
questionsdecision of of fact for final adjudication. Manchester v.

Furnald, 71 153,N. H. 158; Boody Watson,v. 64 162,N. H. 198.
appeal provided“When no is from the decision of the constituted

tribunal questionson properlyof fact it,before the inference is the
legislature intended that the decision should Attorney-­be final.”

Sands,General v. 68 N. H. 54, 55.
“The superintending power generallyis limited to such matters
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of andlaw fact as must be tried and indecided order to correct
errors of legislaturelaw. theWhen aintends court’s decision of
questions of byfact shall be revisable another atribunal on new
trial case,of the whole whether there is not, appealerror of or anlaw
is ordinarily provided.” Boody Watson,v. 64 N. H. 162, 186. And
conversely, grantingthe of an appeal expressin impliesterms that
authority to revise the facts as well as the law is intended to be

upon body.conferred appellatethe prohibitedThe act of 1911
anythe byreview of of anyorder the commission proceeding except

appealthe provided,therein or uponone founded juris-excess of
diction or cognizableother error general supervisoryunder the
power. 1911, 164, (c).Laws c. s. 17 From this the conclusion
must provisionsfollow that the elaborate for appeal contained in
the statute appellatewere understood to confer rather than the
revisory power mentioned in the same section. And when with
great care power placed superiorthe same with the court in 1911 was
in upon1913 supreme court,conferred the purposethe manifest of

legislaturethe ifwould be defeated it were to be concluded that as
the of painstaking legislationresult so possessed onlythe court such
powers as it would have had if the of legislatureattention the had
not been directed subject Boodyto the at all. v. Watson, 64 N. H.
162, 186, MayorDinsmore v.187; Aldermen,and 187, 190,76 N. H.
191.

legislature may give appealBut while the an implying a reinvesti-
gation law, mayof the facts as as of the itwell limit the extent of
such reinvestigation. questionThe therefore is: What limit has

placedbeen upon general powers appellatethe of an tribunal?
State, ante,Boston & Maine R. R. 437.v.

may uponWhile the conclusions of the court be based the evidence
byheard and commission, necessaryconsidered the that is anot

procedure. Absolutelyresult againstof the conclusive evidence
maythe conclusions of the commission be received notwhich was

presented permittingInbefore that board. the introduction of new
appellate board,evidence before the it must have been intended

onlyevidence. possiblesome use should be made of such The use
determining questions pendingis as an aid in of fact before the

questionstribunal. Hence it must have been understood that of
tribunal, uponthepresentedfact would be before to be determined

Generally, upon a the caseappealthe evidence submitted. broad
a,tupon evidence, reference the evidenceis heard anew without to

Franconia, 194), involvingtrial N. H.(Bickforda former v. 73 new
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single piecefact aappellate tribunal. The thatby theconclusions
considered,bemay introduced, which mustevidence beof new

the and conse-necessarily weighing of all evidenceinvolves the
byfinding facts the tribunal.the ofquently

findingsa between the ofsuggeststate distinctionCounsel for the
final order decision. The distinctionand their orthe commission

commission will con-Ordinarily, findingsthe of thetaken.is well
orevidentiary upon justicefacts which the reasonable-thestitute
question uponfinaldependtheir or willness of order decision —the

is ofappeal. verity of these conclusions therefore vitalthe The
Upon capitalization,of ifimportance. questionTo illustrate: a

proposed capitalizedthe to be did notpropertyit found thatwere
findingvalue, long as stands it could not$150,000 in so suchexceed

capitalization inapprovea aarguedbe that refusal to stockeven
legislature$300,000 unjust or Theand bonds at was unreasonable.

provided findingsthat the of the commission should becould have
ofonly questions openthe would be the existenceconclusive, when

of allany regularity proceedings;evidence and the the or reference to
omitted, questionwhich have left thethem could have been would

weight open argument.the to be attached to them to actof The
findingsprovides: upon ques-of the commission allhowever “All

primaof it shall be andtions fact before deemed lawful reason-facie
able, appealedand or not bethe order decision from shall set aside

law,forexcept byor vacated errors of unless the court is satisfied a
preponderance unjustof the evidence before it that such is ororder

1451913, (e).Laws c. s. 22unreasonable.”
weightThere a clear the givenis here distinction between to be

evidentiary findings uponthe which the final judgmentto of the
judgmentis based final itself. The lattercommission and the is not

clearly unjust unreasonable,to be set or unless oraside vacated
merely primathewhile are to beformer deemed lawful andfacie
facie, which,“Prima beingreasonable. evidence is that not in-

falsity hypothesis,the of the neverthelessconsistent with raises
a degree probability prevailsuch of in its that it must if itfavor be

by jury, contrary proved;accredited the it be or theunless rebutted
evidence, hand, excludes,conclusive on is thatthe other which or

least exclude, any hypothesisat tends to the truth other than theof
attempted *453;one to be established.” 1 Stark Ev. Emmons v.

inBank, 230,97 Mass. 243. “It is well settled this state that the
report of prima findingsan auditor is evidence that its arefacie
correct, and that it makes a case . . . until its conclusions are
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”impeached, controlled, byor overthrown other evidence. Drew v.
H.Claggett, 431, 433;39 N. v. Swindles,Shouter 37 N. H. 559;

Woods,Bellows 18 H.v. N. 305.
necessarily proposition,The absurd that the findings, whatever

they might be, should primaconstitute evidence justiceof thefacie
and mayreasonableness of such made,orders as be obviouslyis not
intended, primabut the findingsattribute of the is toconfinedfacie
the findingscharacter of the themselves as lawful and reasonable
deductions the uponfrom evidence which theyalone becould

theyfounded. But as are merely prima facie, they are not conclu-
sive, impeached.but can be and Coppattacked v. Henniker, 55

H. 179, 230; WrightN. Railroad,v. N. H. 128,74 134. The direction
of the thatstatute, findings “upon hearingthe the . . . shall

primabe deemed beto lawful and reasonable,” necessarilyfacie
they bymeans that shall be so conductingconsidered the tribunal

hearing, and, primathe as implies theythat are conclusive,notfacie
that the tribunal shall and argumentshear consider the and evidence
by they maywhich impeached,be attacked and and determine the
fact.

satisfyThe rests appellantsburden therefore with the to the
upon findingscourt that the evidence the are erroneous. The fact

they merely prima disposesthat are theyof the contention thatfacie
findingsstand, jury, bywere intended to like the of a if supported

any legislature plainlyevidence. The tointended submit to the
validityappellate upontribunal the the evidence theof commission’s

findings evidentiary uponof which justicethe facts the and reason-
appealed might depend. “primaableness of the order from The term

imports merely uponthere evidencethat was which the find-facie”
ing could made. Diet. findingbe Webster Whether the should

question upon appeal. evidentiarybe made is the The various
findings being passed upon, questionthe remains whether orderthe

maybe vacated or question disposed byshould set aside. This be of
upon evidentiary findings reported.the conclusion the returnTo

If upon evidence,to the former illustration: it found allwere the
giving weight thatfindings, propertydue to the commission’s the
proposed capitalized reasonably necessaryand for purposeto be the

$350,000, question involved,worthwas and but one of valueno were
$300,000refusing permit capitalizationorder a atan to would be

clearly unjust and unreasonable.
relatingslight change phraseologyThere is a in the to the trial or

fromhearing appellate tribunal,the what it was in 1911.before
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argu-providing that the case shall be in order forsection,The after
copyregular filingthe of certifiedment at the next session after the

hearing, proofof shallrecord, “Uponthe the the burden ofreads:
anybe theupon seeking to aside order or decision ofpartythe set

clearlythat same or unlaw-commission to show the is unreasonable
ful, appealedand be. . . the order or decision from shall not

exceptset law,aside or vacated for errors of the court isunless
by preponderancesatisfied a the it that suchclear of evidence before

order 22(s. (e) ). 1911,is Inunjust or unreasonable” the orders
groupedwere the findings primato be deemed lawful andwith facde

equally upon languagereasonable. It clear the forceis in thatnow
it was presented upon bythat passedunderstood the issue was to be

appellatethe astribunal triers of fact. One has the burden ofwho
proof duty righthas asrightthe well as the to sustain Theit.

implied duty.is from plaintiffthe When it is said that hasthe the
burden of it isproof, presentthat he has the torightunderstood

uponthe which and judgmentconsiderations he relies to invoke the
of the upontribunal the issue. is court ifHe not thrown out of the
tribunal might against him,think some reasonable men find but he
prevails the tribunal thinkunless themselves he has not sustained
the describing revisoryburden. The terms andpower are familiar
simple. mightIt have been fromprovided appealedthat the order

anyshould not be aside if it,set there was evidence to unlesssustain or
clearlyit appeared reasonable men could find it and reason-justnot

able, reasonablyor unless it could not be reasonable.justfound and
This, languageor properly descriptive powersimilar of the limited

appellatewhich the claims to givestate the statute intended the
tribunal, used, but, contrary, languagewas not on the usual in

adescribing pre-of adeciding uponthe action tribunal ofissues fact
ponderance of the evidence.

Giving language signification,plain ordinaryto used its andthe
usually understood,interpreting escapeit can fromas there be no

the itconclusion is of tribunalappellatethat the conscience the
questionwhich is The not commissioninvoked. is whether the

supportacted honestly, or whether or not tothere is some evidence
their or theconclusion, mightwhether thinksome reasonable men

just reasonable,order appellateand but is mind of the tribunalthe
degree thatcertainty required bysatisfied ofwith the the statute

canthe order or If thatunjustis unreasonable. the decision oneis
constitutionally placed dis-upon court,be the cannotthe court
regard imposed.dutythe must berequirementThe that the court
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by a preponderanceclear of thesatisfied evidence before it cannot
construed the fromprohibiting weighingbe as court the evidence.

required to sustain a for ofThe evidence decree the reformation a
“ entirely plain beyondmust be and convincingwritten instrument

controversy.” must inreasonable "The mistake made outbe the
manner,most clear and decided and to the entire satisfaction of the

Churchill, 530; Tilton,court.” 69 N. H. Tilton 9 N.Searles v. v. H.
in upon prepon­But is to be a385. such case the decision made

appearing certainty,of all the requisitederance the evidence with as
byweighed supra.of fact. v. Churchill,the trier Searles

appeal provisions of 1911already appeared,As has the of the law
carefully in if intent hadthoroughly 1913;were and revised and the

except cognizableof underbeen to abolish all errorscorrection those
have beensupervisory apt languagethe to thatpower, effect would

used, repeal appealand the of the of the of 1911 wouldsection law
repeal original form.not to the section in itshave been limited the of

directly supreme appellatepurpose impose uponThe to the court the
plain tooriginally imposed upon superiorduties court is too bethe

law,of andsupremeIt that the court is the courtmistaken. is said
require findthat it could been to that court'tonot have intended

supreme jurisdictionfacts. a the court has not hadWhile as rule
•of 1901 toquestions fact, alwaysof it has been understood since

in­the factsjurisdictioninclude within its the determination of
generalin Petitionincorporationvolved the of railroads under law.

juris­H. the of theRy.,Laconia St. 71 N. 355. From characterof
commission, appealan from its decis­publicdiction of the service

thedirectly tends to render lawsupremeions court ratherto the
that theexception. suggestionuniform than an To theto create

topower courtgiven appeal the of the setjurisdiction on the is like
by corruption, orpassion, partiality,a orproducedaside verdict

hasmistake, nothingof need be added to whatplainthe result a
alreadyalready repeat suggestionthan to thesaid,been further

easily havemade, entertained,that such if it couldpurpose, had been
and wouldin the careful revision of 1913 couldexpressed,been and

purpose inhave been if had been mind.inserted such
dealingcasesact,The and the citations tointerstate commerce

andthat otherpowerthe the courts over the decisions ofwith of
theybutexamined,beenargument,bodies in havesimilar made

considera­The undernot been of much assistance. acthave found
ante,State, 437.an Maine R. R. v.gives appeal.tion Boston &

actprovisions the areonly the ofquestion is to what extentThe



507Grafton etc. Co. v. State.N. H.]

general appeal. powerof a the of the court wouldWhatlimitations
appeal presencean or in of abe in the absence of the mere review

construing proceedingin alegal consequenceof error is of little
by naturallyits terms includes both law and fact.which

urged imposed uponIt is that the duties the commission are
dutylegislative character, passing upon questionsin and that the of

by powers legislativecommission in ofdetermined the the exercise
constitutionally imposed uponin be the courtstheir nature cannot

by appeal. Railway,v. 69 Minn. 353. This conclusionSteenerson
upon legislative powera ofrests confusion of the character the

general powercan and the ofdelegatedwhich be to the commission
making legislature, absolutelyto is non­law entrusted the which
delegable. 574; Hayes,H.Manual,In re School-law 63 N. State v.
61 H. From264, 329; Raymond, 260,N. H. v. 59 N. 276.Gould

legislativepowersthis it that if the of the commission arefollows
they general makingin powerthe sense that are invested the ofwith

law, attempt power upon absolutely void;the such them isto confer
they merelybut if the acts are authorized to do are acts which the

legislature may inperform the course of the exercise of its law-mak­
ing power, delega­and not the constitutional theobjectionwithin to

power making law, only questiontion of the of the is thewhether
sought imposed by in­upon appealduties to be the courts are so

trinsically theyinnon-judicial performedcharacter cannot bethat
by judicial body. legislature maya The make a to take effectlaw
upon contingency. (6th ed.) maya 137,Cool. Con. Lim. 138. It
delegate powers strictly legislative may rightfullynot which it

Wayman Southard, 1, 42, mayexercise. v. 10 43. It makeWheat.
dependent uponlaws the existence of facts the determination of

maywhich it body. Saratoga Springsentrust to some other v.
Company, 123; Minneapolis Ry. Commission,191 N. Y. etc. 136v.

may delegate authorityWis. 146. It to an administrative board
to make rules to secure the Normand,enforcement of law. State v.

question validity76 N. H. 541. noBut is made as to the of the
delegation publicto the powersservice commission of the now in­

controversyvolved. In the of in generalabsence and view of the
unanimity opinion upon subject,of the discussion of the extent of

powers maythe in legislative properlysome sense dele­which be
bygated legislature,the and consideringof the reasons them off.or

legislativea nature, is uncalled for.
questions presented byThe appealthis are the value of the

property public good requiresinvolved and whether the or will
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permit proposed incorporation.the Conceding legislaturethat the
may delegate bodyto another the determination of questions,these
which mightit have settled for byitself an act incorporating the
appellants refusingby so,or to do nothingthere is in the nature of

questions uponthe which it can be said the determination themof
by beyonda power.court is judicial plainBoth questionsare of
fact. That the a judicialdetermination of value is question is too
plain for publicdiscussion. good requiresWhat the questionis a
of fact. R.,Petition M. & M. R. 68 N. H. power347. The im­of
posed upon the commission respect,in this however extensive in

greatdetail and in importance,its principleis the same in as that
byexercised layingselectmen in highways,out subject appealto to

courts,'the since the earliest Laws, 1792, p.times. ed. 279; Laws
1862, 2621, 1; S.,c. s. P. 68,c. s. 2. particularWhether a rate is

a questionreasonable is also of fact. question“The of the reason­
ableness of a of chargerate for transportation by company,a railroad
involving as it does the element of regardsreasonableness both as

company regardsthe and as public, eminentlythe questionis a for
judicial investigation, requiring processthe of law for its determina­

Chicago Ry.tion.” etc. v. Minnesota, 418,134 U. S. 458.
Whether as a policymatter of it would be more for intereststhe

publicof the thethat conclusions of the commission should be
finalmade and aconclusive is not judicial question. onlyThe

question legislaturebefore the court is whether agrantedthe has
questionsretrial of justiciable by court, whether,the and if it

attempted so,has to do it can. questionsBoth of these are
answered in the affirmative. “Undoubtedly, may permita state
appeals to its courts from the rate-making orders of its railroad
commission, upon expresslyand the review mayof such orders it
authorize its judicial tribunals to investigate questionsand decide

”which belongotherwise would not to them. Louisville etc. R. R.
Garrett,v. 298,231 U. S. 314.

upon every“The final judgment appeal dismissingshall abe decree
appeal, vacatingthe complained part,or the order in or inof whole

as maythe inbe; wholly partlycase but case such ororder is
vacated, may also, in discretion,the court its remand matter tothe
the proceedings,commission for withsuch further not inconsistent

”decree, opinionthe in justice may require.as the of the commission
1913, 145, (h).Laws c. 22 controversys. Whether the can be dis-

posed by dismissing vacating complainedof a or ofdecree the order
“in part” depend upon particularwhole or in will the facts of the
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authority partthe in to re-But to vacate order seemscase. the
extent, mayleast,the determine to some at what orderquire court to

mayof judgmentand But discussion the finaljust reasonable.be
makeleft there is occasion to it.be untilwell

that, inscope appeal,to of the the conclusion is additionAs the
may involved, questionsbe the ofquestions of thatto the law

open for andpresented by this record are discussion determina-fact
findings bymadelimitations that the the com-tion, subject to the

primaas and that the ordersare be taken correctmission to facie
plainly appears “beyondunless itare to be disturbedmade not

controversy” they either orunjustthat are unreasonable.reasonable
uponsuggestion points,the the first two theIn accordance with

is,order
Remanded.

All concurred.

Rockingham,
6, 1915.April

Irvingv.F. Anderson J. FrenchEvalena W. & a.

personchapter 181, Statutes,5, legally adoptedaPublic who wasUnder section
adoptiveis thoin Massachusetts heir-at-law of father and is entitled to share

personal property state,a father,in of deceased resident of this in which the if
rightliving, ofwould have a inheritance.

intestate, beinganchildren of deceased brothers of related to the inThe latter
capita stirpes.degree, per perand notsame takethe

Appeal, probatea decree thefrom of court for Rockingham
thecounty, in the matter of distribution of the estate of Mary C.

ruling Aprilthe term, 1914,Transferred without from theFitts. of
by Pike, J., agreedansuperior C. on statement ofcourt facts.

Mary a ofC. Fitts was resident Newfields and died there on
personal1912, intestate, leaving property.February 8, hadShe

brothers, GeorgeFranklin H.lifetime two S. and French. S.in her
1911,14, leavingat Newfields on November as hisFranklin died

Anderson, adoptedF. daughter,ansole heir-at-law Evalena W.
George 2, 1906, leavingH. died onappellant.the October aswho is

K., Georgesons, F., Irving French,andthree Warren J.heirs-at-law
appellees. The intestate hadare the no other next of kin.who

adopted 1874,inappellant was Massachusetts in butThe removed


