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Merrimack,
April 6, 1915.

Joseph Worthen, Adm’r,W v. YorkNew Central & Hudson
River Railroad.

-wrongful death, brought byThe defendant in an action for an administrator
appointed purpose instituting suit,for the appealsole of such is not entitled to

probate appointingfrom the decree of the court such administrator.

Appeal,Probate from a appointing plaintiffdecree the admin-
rulingistrator. Transferred without thefrom term, 1914,October

bysuperiorof the Kivel,court J.
A. aWarren Hix was resident of Massachusetts and was inkilled

employthat state in the thewhile of defendant. He left estate
there beingwhich is administered in Bythe usual course. a statute

mayof Massachusetts, byan action be maintained the administrator
damages wrongfully causingto for Upon petitionrecover death.

of one a beneficiarywho an action,would be of such representing
that the state,cause action was assets in this the plaintiffof was
appointed againstand broughtadministrator suit the indefendant

county. placethis The defendant has no of in state,business this
uponand no it exceptservice was made an attachment of its cars

which were here. The broughtfound Massachusetts administrator
daysuit in next begunthat state the after wasthe suit in this state.

instituted,After the appealsuit was the claimed andefendant from
the appointing plaintiff.decree the

(AlexanderHollis orally), plaintiff.& Murchie Murchie for the

(JonathanStreeter,Demond, Sulloway Piper orally),&Woodworth
for the defendant.

appealherein to aPeaslee, The defendant seeks from decreeJ.
probate appointing uponthe an theof court administrator estate

questionHix, presentedof one whether it is entitled toand the is
appeal. specifically, question is,take the the as in theMore stated

a in a cause forbrief, defendant of actiondefendant's “whether
brought by appointedan the solewrongful death, administrator for

appealpurpose suit, to from the decreebringingof such is entitled
appointing Theprobatethe the administrator.'' statuteof court
person by a ... of aprovides “any aggrieved decreethat

may interest,” may appealhisconcludejudge probate,of which
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ante, 105,Brown,Hutchins v.200, s. 1. InS.,P. c.therefrom.
guardianaofappointmenttheappealan fromit held that107, was

notlegal right or interest wasof one whoselie in behalfwould not
mayit that one“Generally, be saidby appointment.affected the

privateheby unless has somea decisionlegally aggrievedcannot be
72thereby.” Tuftonborough,Bennett v.right is affectedwhich

63,N. H. 64.
thepartya interested inis notthat the defendantIt is evident

wholly theare adverse tocontrary, interestsOn the itsestate.
thatappeal is notprosecutingin thispurposeIts avowedestate.
anyhere, but thatproperly administeredmay morethe estate be

prevented. appearsThisjurisdiction shall bein thisadministration
that the decreepropositionthe is advancedconceded, andto be

although it has noaffect the defendant’s interestsmay injuriously
scopethemisapprehensiona ofthe This involvesinterest in estate.

aan Such decree relatesappointinga administrator.of decree
partya in-settlement, and unless besolely to the estate and its

byaffected the decree.in the his interests cannot beterested estate
oughtthat the defendant not to beargumentThe advanced is

maylongin that the decree stands it be sostate;this so assued
appeal.unless it cansued, its interests are concludedand therefore

any wayin this determined or inliabilityBut its to suit state is not
appointmentthe Thebyaffected the of administrator.appointment

bya the deathmerely supplies deficiency party,the of caused of
designates proper party prosecuteIt as the to suchHix. Worthen

may It not settle that thereclaim as the estate of Hix have. does
litigatedthere can inclaim,a or that is one which be thisis valid

concerned, appointmentthe isfar the defendant isstate. So as
inter that the adminis-simplyres alios acta. The decree establishes

thelegal representative rights mayas estatetrator is the of such
evidence, that theconclusive,It not or estate hashave. is even

against anyany particular right, againsteither defendant orthis
party.other

urged long appointmentthat the the defendantIt is so as stands
compelled litigate the claim formay be to come into this state and

damages course, inthe death Of is trueon account of of Hix. this
may beginin helong partythe that so there is a existencesense as

any thesuit, it is not true in sense. Jurisdiction overbut broader
enlarged by appointment.theis neither created nordefendant

places positioninshort, appointmentIn the the a to sueestate
exactly as Hix could if he had survived.have sued
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tothat it is entitledsubstance,inposition is,defendant’sThe
preventtimet, peace,a toquiaa or bill ofupon billproceed here as

toagainst it; and it seeks dosuitinstitution ofunjustifiablethe .a
aintervening insuit, byenjoining the butmerely bythis, not

party. equitablea Noit was notpreliminary proceeding to which
orderly ofthe usual and courseinterfering withground thusfor

thismaythere be todefence asSuchprocedure at law is shown.
superiorin the court.in the actionfully presentedclaim can be

toto refusemaintainable, it would have been errorIf isthe suit
dis-maintainable, it will beIf it is notappoint an administrator.

or inconveniencecourt, unusual costby superior withoutmissed the
raising questiontheexpense ofor troublethe defendant. Theto

be involvedsubstantially greater than wouldin that suit cannot be
behere would notany event, litigationitsby here. Inlitigating it
asthe defendantharassment ofsuch a an unwarrantedrelief from

proceedings at law.withequitablecall interferenceto for
appealthat thiscited to the effectstates areCases from three

408;Herb,etc. R. R. v. 125 Tenn.Louisvillecan be maintained:
App. R. R. v.596;Cooper Railway, 41 Tex. Civ.v. Jeffersonville

Texascases in Indiana andSwayne’s Ind. 477. TheAdm’r, 26
early de-certainorigin misconceptiona ofappear their toto owe

aretheyupon groundBut whatevercisions in Massachusetts.
op-areby satisfactory reasoning andput, they are not sustained

by plaintiff. Kent v.cited theposed by authoritiesother recent
534;Jeffries, 99 Miss.335; Yazooetc. R. R. v.Railroad, Mackey6

Kan.Ry. Bennett, 58Missouri etc. v.193;Hardy,In re 35 Minn.
596; In re Tasanen’sBradley, 51 Neb.Ry. v.499; Missouri etc.

Estate, 25 Utah 396.
arebasedargumentsthe have beenupon whichThe authorities

questionThe isjurisdictions.largely and westernsouthernfrom
verycountry. A casepart of thein thisnot, however, a new one
factsninety years ago. Thein Massachusettssimilar to this arose
bar,atthein caserespects parallel with thoseallwere in essential

appeal.right ofalleged had nothe debtorit held thatand was
seriouslyhave been“If it ever couldPick. 443.Picquet,Swan 3v.

person couldathe estate of deceasedthat a tosupposed debtor
theupongrantinga administrationappealan from decreeinterpose

athe ofdefeat assertionindirectly postpone orestate, and thus
. . .Picquetin v.himself, it Swanagainst was settledclaim

555, ThisYoung, Me. 560.Bank 53v.that he Veaziecouldnot.”
states.uniformly in the easternfollowedappears to have beenrule
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Adm’r,420; Kline’s 25Spear,v. 10 Vt. Swackhamer v.Woodward
(1896)Maine Probate LawEq. 503; 1193-1195;N. Adm.J. Woern.

(3d ed.) See, also,471.388; Fuller Mass. Probate Law Norton’s
Appeal, Conn. 527.46

prosecuted by partyis not aappealthe was not taken andAs
decree, questionsmust dismissed. Theaggrieved by the it be

ought appointed,have been andthe administrator towhether
court, maintainable, oughtif tosuperiorsuit in the bewhether the

abeyance broughtthe suit in thein until the termination ofheld
estate,resided, where he left where thestate where the intestate

givingarose, and the statute the cause of ac-cause of action where
passedcannot beenacted, upon.matters which nowtion arewas

ppealA dismissed.

J., not the others concurred.Plummer, did sit:

Hillsborough,
April 6, 1915.

Frank Hamlin v. Julia E. Oliver.

plaintiff’sfraudulent concealment of the cause ofThe defendant’s action is a
pleasufficient to a of the statute of limitations.answer

deceit, plaintiff required allege prove, onlythe is andIn an action for to not that
representation false, but also thatthe defendant’s was it was made with
falsity.knowledge of its

technicallyin an for isWhere the declaration action deceit indefective that it
grantedscienter,permissionof a to amend iscontains no averment as of course.

rulingCase, for deceit. Transferred without from Maythe
by1914, superior Young,of the court J.term,

alleges inThe first count of the declaration substance as follows:
1897, $600In September, the defendant borrowed of the plaintiff

gave security mortgagea realand as therefor of estate. Subse-
quently gave$200 more plaintiffshe borrowed and the a deed of

mortgaged reconveyance.apremises, takingthe forbond The
paid,loans not and the defendant the uponwere surrendered bond

receipt of a further sum. At the time of loan,the first the defend-
plaintiff buildingsthe certain land representedant showed and and

property proposedas the she mortgage,them to and he advanced
inmoney upon representation.reliance herthe The count con-


