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Woodward v. Spear, 10 Vt. 420; Swackhamer v. Kline's Adm’r, 25
N. J. Eq. 503; Woern. Adm. 1193-1195; Maine Probate Law (1896)
388; Fuller Mass. Probate Law (3d ed.) 471. See, also, Norton's
Appeal, 46 Conn. 527.

As the appeal was not taken and is not prosecuted by a party
aggrieved by the decree, it must be dismissed. The questions
whether the administrator ought to have been appointed, and
whether the suit in the superior court, if maintainable, ought to be
held in abeyance until the termination of the suit brought in the
state where the intestate resided, where he left estate, where the
cause of action arose, and where the statute giving the cause of ac-
tion was enacted, are matters which cannot now be passed upon.

Appeal dismissed.

PrummEr, J., did not sit: the others concurred.

Hillsborough,
April 6, 1915.

Frank Havrin 2. Junia E. OLIvER.

The defendant’s fraudulent concealment of the plaintiff’s cause of action is a
sufficient answer to a plea of the statute of limitations.

In an action for deceit, the plaintiff is required to allege and prove, not only that
the defendant’s representation was false, but also that it was made with
knowledge of its falsity.

Where the declaration in an action for deceit is technically defective in that it
contains no averment of a scienter, permission to amend is granted as of course.

Casm, for deceit. Transferred without ruling from the May
term, 1914, of the superior court by Young, J.

The first count of the declaration alleges in substance as follows:
In September, 1897, the defendant borrowed $600 of the plaintiff
and gave as security thercfor a mortgage of real estate. Subse-
quently she borrowed $200 more and gave the plaintiff a deed of
the mortgaged premises, taking a bond for reconveyance. The
loans were not paid, and the defendant surrendered the bond upon
receipt of a further sum. At the time of the first loan, the defend-
ant showed the plaintiff certain land and buildings and represented
them as the property she proposed to mortgage, and he advanced
the money in reliance upon her representation. The count con-
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cludes: ‘““The defendant misrepresented to the plaintiff her property
and the location thereof, and by reason of her misrepresentations
the plaintiff has been put to great expense and damage.

The defendant willfully or negligently did not know and did not
show the plaintiff the right and true bound of the land she owned
by deed, and deceived the plaintiff and conveyed to him by her deed
a parcel of land not bounded and described the same as the land
she led him to believe she would convey to him, and by reason of
her misconduct in this regard the plaintiff has been injured,” ete.

A second count sets out the same facts as to the conveyance and
the defendant’s exhibition of premises, and alleges that the plaintiff
believed he had title to the land and bu11d1ngs shown him until
January, 1906, “when he became satisfied that the defendant did
not have at the time she conveyed to him, or since said date, any
deed of the land upon which said buildings stood, but that she had
misrepresented to him the facts as herein set forth; and the defend-
ant has fraudulently kept the knowledge of her misrepresentations
from the plaintiff until said January, 1906, when the plaintiff was
disturbed in the possession of the premises and was compelled to
make an investigation of the title to said property.”

The defendant demurred upon the following grounds: (1) The
debt referred to in the plaintiff’s declaration is barred by the statute
of limitations; (2) the count in said declaration as far as it sounds in
deceit is also barred by the statute of limitations; (3) the declara-
tion sets forth no cause of action which is maintainable at law.

Frederick J. Gaffney and Walter E. Kditredge, for the plaintiff.
Doyle & Lucier and Stephen L. Hallinan, for the defendant.

PrummER, J. The fraudulent concealment by the defendant of
the plaintiff’s cause of action is an answer to the plea of the statute
of limitations. Quimby v. Blackey, 63 N. H. 77, 78; State v. Nute,
63 N. H. 79, 80; Way v. Cutting, 20 N. H. 187. If the defendant
pleads the statute, it may be avoided by proof of the facts alleged
in the second count.

In an action for deceit, the plaintiff must allege and prove, not
only that the representation was false, but also that it was made
with a fraudulent intent. Spead v. Tomlinson, 73 N..H. 46, 60.
“The declaration should include an averment of a scienter, that is,
a knowledge by the vendor that the representation made is false,
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which amounts to fraud. The fraud being the gist of the action,
an averment of it cannot be dispensed with. In this, all the author-
ities agree.”” Bedell v. Stevens, 28 N. H. 118, 125; Hoitt v. Holcomb,
23 N. H. 535, 552; Mohurin v. Harding, 28 N. H. 128, 131; Hanson
v. Bdgerly, 29 N. T. 343, 357; Peitigrew v. Chellis, 41 N. H. 95, 102;
Springfield v. Drake, 58 N. H. 19. The counts in the plaintiff’s
declaration seem technically defective in this respect. As the case
is understood, fraud is the ground of the plaintiff’s action. If
that be the case, permisgion to perfect the declaration by amend-
ment will be granted as of course.

Case discharged.

All concurred.

Grafton, }
April 6, 1915.

Danier, W. CamprELL v. ARTHUR MOONEY.

Where a divisional line is described in 2 deed as running “parallel with the south
line” of a certain farm, the fact that a line approximately parallel and marked
by a fence through a portion of its length had been recognized as the boundary
by the adjoining owners for [orty years warrants the conclusion that it was the
one intended by the parties to the conveyance, rather than a mathematically
parallel line established twenty years later.

Trusrass quare clausum. The defendant pleaded title in one
Murray. Trial by the court and verdict for the defendant. Facts
found, and case transferred from the September term, 1914, of the
superior court, by Pike, C. J.

The coniroversy relates to the location of the line between the
plaintifi’s and Murray’s land. December 13, 1873, Nathaniel
Shepard owned both tracts and on that day conveyed the land now
owned by the plaintiff to one Arven, by deed which described the
southerly boundary as extending from & point on a highway “east-
erly in g line parallel with the south line of the Sanborn farm.”
Iiver since that date, the parties on both sides of the line have re-
garded and treated a line marked for a part of the way by a brush
fence, and approximately parallel with the south line of the San-
born farm, as the divisional line between the tracts. The plaintiff
understood this to be the line when he bought in 1893, and in 1907




