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Augustus G. Saunders.Atto v. CharlesC.

agent apparent scopeby authority,ofan is within the hiscontract madeWhere a
persons havingthereby noprincipal in favor of third actual knowl-is boundthe

agency.edge express limitations of theof
authority authorityscope” agent’s reasonablythat“apparent an is which aThe of

conduct, exercisingman, by principal’sprudent the acts or and reason-induced
circumstances, naturallydiligence discretion under the wouldable and sound

agentsuppose the to have.
guaranty, agent generalanenforce a contract of evidence that inIn an action to

operations principal, having engagedcharge lumbering for an absentee forof
guaranteedhauling logs,subsequently payment byfor teamsof furnished thethe

agreement ofplaintiff, an which authorized retention the contractor’sunder
findingclaim, plaintiffearnings of the warrants a that thefor the satisfaction

might reasonably have assumed that the contract on which he relied was one
agent power principal.to make in ofhad behalf hiswhich the

sense, guarantoris, practicalguaranty in a a contract for the benefit of theA which
prosecution theof his business is not within statute of frauds.in the

general agent charge lumbering operationsin didfact that a of innumerableThe
capacity havingthe hewarrants inference that was held out asacts thatin

work, apparentpower with reference to a detail of the for theto contract benefit
principal.hisof

guaranty.aAssumpsit, upon bycontract of Trial jury and
plaintiff.the Transferred from the September term,verdict for

by1914, superior Pike,court C. J.of the
doingdefendant,The business under the name of the Livermore

engaged lumberingin inMills, operationswas Livermore in the
C. chargewinter of 1912-13. James Donahue was the foreman in

living inwork, beingof the the defendant Boston and not present at
3,time. 1912, employedthe mills much of the December Donahue

aChesley large logsto haul ofAndrew W. lot to the mills at a certain
thousand,price per being signed by Chesleythe contract and

this time MartinDonahue. About one became interested thein
agent Chesley.as or ofpartner December,contract Some time in

attempted engageMartin to teams and drivers of the plaintiff to
plaintiffwork on the but the refusedjob, putto his teams theon

Chesleywork for & Martin a guaranty payment bywithout of the
Thereupondefendant. Martin obtained from aDonahue written

agreement as “Livermore, H.,follows: N. Dec. 28, 1912. Liver-
agree Paymore Mills Co. to A. C. Atto the dueamt for Labor the
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By Andy Chesley. [signed]order20 of Each Month of J. C.
” agreementmailed the plaintiff, uponDonahue. Martin to the who

Chesleycontracted & Martinreceiptthe thereof with to furnish
compensation day,a certain percertain teams and teamsters for

performed pay soughtthe work whichand under this contract for is
expresslyin notthis suit. The defendant had authorized Donahue

pay employed by Februarymenguaranteeto the of contractors.
plaintiff $200received from Donahue on20, 1913, the account.

in opinion.are referred to theOther facts
to for aexcepted the denial of his motion directedThe defendant

followingan affirmative tojury returned answer theverdict. The
request:at defendant’s thequestion, submitted to them the “Was

28, 1912, guarantee payDecember aunder the date of towriting
owing plaintiffdue and the frommoneysall afterwardplaintiffthe

Andy Chesley hisChesley, irrespective gaveof whetherAndy
”payment?order for

(Mr. orally),&Shurtleff, plain-Oakes Oakes for theMorrisDrew,
tiff.

orally),Upton (by brief and for the defendant.RobertW.

position agent,takes the that hisWalker, J. The defendant
authority byhim aexpressno to bind contract ofDonahue, had

to juryand that the evidence was insufficient warrant theguaranty,
implication authoritythat he had to bind theby defendantfindingin

mayis based. Itupon plaintiff’swhich the actionby contractthe
agent powerhas no to entergeneralthat a into con-concededbe

principal,of his not connected with theguaranty in behalftracts of
mayit he innot,but does not follow thatagency,thebusiness of

agency,the makeprosecution of the business ofthe reasonable
expresslyparties not authorized. If the con-with thirdcontracts

aauthority, generalhis it is rulescopethe ofapparenttract is within
parties havingin favor of nomay principalbind his thirdthat he

authority. Demingupon hisknowledge expressof limitationsactual
N. H. Flint455, 472; Bank, 4, 9;N. v. 72Railroad, 48 H. Smithv.

N. H. 141.73Railroadv.
plaintiffwith Donahue actedmaking the the withinIf contractin

authority,his the defendant is bound.ofscope”“the apparent
as ageneralused in cases of this characteris oftenexpressionThis

liability. course, a of.presents questionOf itprincipal’stest of the
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fact of an or technicalsusceptibleand is not exact definition. It
particular itdepends upon the circumstances of the case in which is

general apparentmaterial. In it has been asdefined follows: “The
reasonablyscope agent’s authority authorityof an is that awhich

by inprudent man, induced the acts or and theprincipal’s conduct,
diligence discretion,exercise of reasonable and áound under similar

withparty dealing agent,circumstances with the the and with like
1knowledge, naturally agentthe &supposewould to have.” Cl.

Sky. Agency, s. 208.
chargeThe that in lumberingcase shows Donahue was of the

doingoperations Saunders,of the thewho was business under name
duringof the Livermore Mills at the 1912-13;Livermore winter of

that and personallySaunders lives in noMassachusetts took active
part in leftLivermore, largelythe at but itbusiness to the discretion
of theDonahue; Donahue, agentthat as defendant,and of the
employed aChesley & Martin lot logs mill,to draw of to the and
afterward, request Chesleyat the of & Martin, agreed payto the
plaintiff might hauling logsfor the he do in millwork the to the as an
employee Chesley & Martin, guarantee pay plain-of or theto the of
tiff, who for agree-would not work the contractors without ansuch
ment. apparentFrom brief isthis statement it that the contract
related employedto the business Donahue was to do for the defend-
ant, and that purpose promotehis was to and haulingfacilitate the

logs.of the attemptingHe perform dutydefendant’s was to his as
generala agent of the defendant. does appearIt not that it would

anymake difference to the moneydefendant whether all the he
agent paysent to the hauling logsto for actually paidthe was to the

contractors, part paidor whether a of it was to their employee, the
plaintiff, agreement.under a mutual It at awas most but mere
detail agencyof the itwhich would not be a prudentunreasonable for
man to assume by principal.was authorized the If Donahue had
kept payback from the due to the contractors under their contract
enough satisfyto plaintiff’sthe and paidclaim it to ashim, he was

byauthorized to arrangementdo the contractors,with the the
nothing.defendant would have suffered This fact to showtends

that guarantythe so-called jeopardizewas not intended to the
rights of anythe defendant in respect, but was deemed to be a

arrangementconvenient prosecutionfor the speedy of the work and
paymentthe for the labor of thehauling logs. And it follows that
jurythe were justified finding itthat was forreasonable thein

plaintiff to agent powerassume that the had the to thismake con-
VOL. LXXYII. 34
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principalhis under the circumstances.in behalf oftract for and
carryDonahue did it out. Herewas made notAfter the contract

not asprotect defendant,He did thedifficultythe arose.is where
moneyfromdo, holding back the contractors thebybound tohe was

plaintiff responsibleclear the is not forplaintiff. But it isdue the
If the contract had been that the de-neglect agent.of thethis

guarantee payment plaintiff moneyto the of dueshould thefendant
stranger, questiona a somewhat different wouldperfecthim from

might any justificationa beIn such it difficult to findarise. case
act.agent’sthefor

findingurged juryof the in answeuto theit is that theBut
them, to defendantsubmitted to the effect that thequestionspecial

plaintiff “irrespectivepayto the for his laborunder the contract was
forAndy Chesley gave payment, unsupportedhis order ”isofwhether

writing itself seems to be somewhat inexactby the evidence. The
agreein respect. “Livermore Mills Co. toambiguous thisand

Bythe amt for Labor the 20 of Each MonthPay A. C. Atto due
Andy [signed] J. C. Donahue.” Does thisChesley.oforder

payagent agreedof the defendant to themean that Donahue as
Chesley’s order theonly payment,when had for such asplaintiff he

Chesley’sclaimed, request,uponor that order or whichdefendant
agreed payto him the of eachgiven,afterward he on 20thwas

maywritingand inartificial be sus-It is evident the briefmonth?
question,The which constructionceptible of either construction.

correct, jury,was submitted to the who from the circumstancesis
H.(Brown Whipple, 229, 233;v. N.attending the transaction 58

425) inElliott, 422, expresslyH. found favor óf thePillsbury v. 56 N.
testimony in regard to the transactioncontention. Hisplaintiff’s

he had havewith Donahue someor more conversationsand one
intention was in accord with thetendency parties’to show that the

law, bysupporteda matter of it was somefinding jury.of the As
although contrary to the evidence of the defendant. Theevidence,

was forconflicting jury.the evidence theweight of
question whether the writtendefendant raises the furtherThe

a guaranty pro­has to be satisfies thewhich been foundcontract
inguarantyBut the was athe statute of frauds. sincevisions of

inguarantor prosecutionthe thesense for the benefit ofpractical
Cutter,v.authoritythe of Willsbusiness, it must be held onof his

171,N. H.405, Fernald,and McDonald v. 68 that thisN. H.61
is unsound.contention

the the defendantcharged upon legal effect ofjurycourt theThe



N. Atto v. Saunders. 631H.]

as“holding agent, exceptedDonahue out” his and the defendant
no,respect groundcharge uponto the in this the that there was

applicable. fact, however,evidence to which it was The that
conductinggeneral agentDonahue was the defendant’s in the lum-

bering at and heoperations Livermore that did acts ininnumerable
capacitythat authorize the he heldwould inference that was out as-

having power to bind the defendant in reference to a detail of the-
apparentwork which was entered into for the benefit of de-the

fendant.
exceptedThe defendant also to the refusal of the court to charge

Martin, procuringthat if active in towho was Donahue make the
actingcontract, agentwas as the of plaintiff, knowledgethe his that

authority guaranteeDonahue had said to him that hadhe no to the-
plaintiff’s pay would be notice to the of suchplaintiff limitation of

agency.the partner agentThe mere fact that who aMartin, was or
Chesley, contractor,of the desired have plaintiffto the work for

them, that,and the fact the towhen latter refused do so without the
guaranty defendant, thereuponof the Martin induced Donahue to
sign contract,the are not evidence he actingthat was for the plain-

not,tiff or plaintiffthat the thatunderstood he was. He could
consistently agentbe the of inplaintiff inducing plaintiffthe the to
enter employthe of himself Chesley,and and nothere is evidence
that attemptedhe such a task. Both exceptionsof these are over-
ruled.

toSubject the defendant’s theexception, plaintiff permittedwas
testifyto that after had begunhe Donahue told himwork that if
plaintiff get along him.,the could moneywithout the that was due

he likewould to have him wait until loggingthe was finished, and
that everything right.would be all directlyThis bore on the
question liabilityof the defendant’s under contract,the and as it

by agent duringwas progressmade the the of the work and for the
inducingpurpose plaintiffof tothe continue his services Tinderthe

itcontract, clearly competent. Pemigewassettwas Bank v. Rogers,
457;255, 259; PaphroN. H. D. Pike18 Co. Baty, 453,v. 69 N. H.

Company,Guerin v. 70 N. H. 133.
exceptionThe defendant took testimony plaintiffto of the relating

to a he Donahue,conversation had with when the latter said he
yougotwished he “had hold of earlier jobbefore I let the to Martin

” defendant’s,Chesley.& itAs was thatconceded Donahue was the
agent employingin Martin & Chesley, remark, tendingthis perhaps;,

prove agency,the entirelyto was harmless.
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aexceptionAnother relates to topreliminaryconversation the
plaintiffcontract, Martin, said,between the and the latter inwhen

Chesleysubstance, he logging jobthat and had taken of thethe
plaintiff replied engageThe that would to workdefendant. he not

guaranteed byhis payunless was the As thisfor them defendant.
subsequentto writtenexplanatorywas some extent of thetalk

leading up it,and a its admissionagreement was circumstance to
purposefor that was not error.in evidence

Exceptions judgment the verdict.overruled: on
All concurred.

Coös,
April 6, 1915.

DayGeorge County.B. v. Coos

I. v. Same.Herbert Goss
by assumpsit, mustcounty an action of butagainst cannot be enforcedaclaimA

disagree-county allowance; infor and case ofcommissionerspresented to thebe
claimant, commissioners, maymatter beand the the laidthebetweenment

for decision.courtthebefore
commissioners,bycounty theagainst a have been disallowed actionsclaimsWhere

may bybrought the same be transformed amendmentassumpsit to enforcein
judgment.a revision of the commissioners’the court forapplications tointo

by citypolice a marshal and forby court for arrest adistricta ancollectedCosts
by city payableare to those officersmade out a solicitorwarrantcomplaint and

county.to thenotand

received. Transferred without amoney had andAssumpsit, for
1914, superior byterm, of the courtthe Decemberfromruling

facts.statement ofJ., agreedanBranch, on
city marshal and in thecase the secondin first istheplaintiffThe

Poland, having been ar-Berlin. Edwardcity ofsolicitortheis
by Goss,and warrant made outcomplaintaDay uponbyrested

police Berlin,the district ofcourt ofof thea sentenceuponpaid
$1.62 asincluded officer’sfeecourt, costs whichsaidclerk oftheto

complaint and warrant. Thethe$1.50 as fee forandarrestthefor
the issuance of the warranthaving procuredfees,thesecity claims

paidand aremarshal solicitorarrest. Themaking of thetheand
inpaidthe court the sumsThe clerk ofcity.thebyregular salaries

county treasurer.to thequestion
plaintiffs.for theJames,&Goss

Marble,L. forand Thomas thesolicitor,Hinman,H.Burritt
county.


