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Another exception relates to a conversation preliminary to the
contract, between the plaintiff and Martin, when the latter said, in
substance, that he and Chesley had taken the logging job of the
defendant. The plaintiff replied that he would not engage to work
for them unless his pay was guaranteed by the defendant. As this
talk was to some extent explanatory of the subsequent written
agreement and was a circumstance leading up to it, its admission
in evidence for that purpose was not error.

Excepirons overruled: judgment on the verdict.
All concurred.

Cobs,
April 6, 1915.
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Herserr 1. Goss v. SamE.

A claim against a county cannot be enforced by an action of assumpsit, but must
be presented to the county commissioners for allowance; and in case of disagree-
ment between the claimant. and the commissioners, the matter may be laid
before the court for decision.

Where claims against a county have been disallowed by the commissioners, actions
in assumpsit brought to enforce the same may be transformed by amendment
into applieations to the court for a revision of the commissioners’ judgment.

Costs collected by a distriet police court for an arrest by a city marshal and for a
complaint and warrant made out by a city solicitor are payable to those officers
and not to the county.

AssumpsiT, for money had and received. Transferred without a
ruling from the December term, 1914, of the superior court by
Branch, J., on an agreed statement of facts.

The plaintiff in the first case is the city marshal and in the second
is the city solicitor of Berlin. Edward Poland, having been ar-
rested by Day upon a complaint and warrant made out by Goss,
paid upon a sentence of the police court of the district of Berlin,
to the clerk of said court, costs which included $1.62 as officer’s fee
for the arrest and $1.50 as fee for the complaint and warrant. The
city claims these fees, having procured the issuance of the warrant
and the making of the arrest. The marshal and solicitor are paid
regular salaries by the city. The clerk of the court paid the sums in
question to the county treasurer.

Goss & James, for the plaintiffs.
Burritt H. Hinman, solicitor, and Thomas L. Marble, for the
county.




N. H.] WALTERS v. BELL. 533

Parsons, C. J. An action of assumpsit cannot be maintained
against a county. Claims against a county must be presented to
the county commissioners for allowance. P. 8., ¢. 27, s. 10. In
case of disagreement between the claimant and the commissioners
as to any claim, the same may be laid before the court for decision.
Ib., s. 13. 1If the claims in dispute have been presented to the com-
missioners, the suits in assumpsit may be transformed by amend-
ment into applications for a revision by the court of the judgment
of the commissioners. Plymouth v. County, 68 N. H. 361.

The costs, including the fees in question, were properly collected
by the clerk of the district police court, whose duty it was, before
turning his collections over to the county treasurer, to pay, among
other expenses of the court, the ‘“‘fees of officers and witnesses.”
Laws 1913, ¢. 169, s. 60. As the clerk, instead of complying with
the law, paid the money to the county treasurer, the county has
money of the officers to whom the fees should have been paid.
Whether as between the officers and the city the money collected as
fees for their services belongs to them or to the city is immaterial.
If the city by virtue of agreement with the officers has title to it,
nothing appears transferring that title to the county. Upon the
facts stated, the claims should be allowed by the commissioners,
or by the court if the commissioners have disallowed them.

Case discharged.
All concurred.

Coos, }
April 6, 1915.

Arreur W. Waurers, Addm'r, v. Joszpa F. Bmuu & o.

The proceeds of property sold on execution are to be distributed in satisfaction
of existing liens in the order of their priority.

‘Where the proceeds of an execution sale of mortgaged property exceed the sum
required to satisfy the claim of the judgment creditor, the refusal of the officer
to deliver the goods until the purchaser has applied the balance in his hands
upon the mortgage debt is not ground for a rescission of the sale.

AssumpsiT. Trial by jury and verdict for the plaintiff. Trans-
ferred from the April term, 1914, of the superior court by Sawyer,
J., on the defendants’ exception to the denial of their motion for a
directed verdict. The action was brought by Martin Monahan in
bis lifetime and is now prosecuted by his administrator.




