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that the court erred in coming to this conclusion, she takes nothing
by her first exception.

The plaintiff concedes that section 13, chapter 175, of the Public
Statutes, has no application, but contends that section 2, chapter
104, Laws of 1911, authorizes the appointment of a guardian.
Section 2 provides, in substance, that nothing contained in section
1 shall prevent any court of competent jurisdiction from appointing
a guardian of the person of a minor. It is therefore the office of
section 2 to prevent section 1 being so construed as to take from the
court jurisdiction to appoint guardians of minors whose parents are
living, and not to confer such jurisdiction. The probate court is
specially authorized to appoint guardians of minors. P. 8., c¢. 178,

s. L
Exceptions overruled.

All concurred.’

Merrimack, }
May 4, 1915.

Evma C. CouBy ». Amrrican Exeress Co.

“Where goods delivered to an express company for carriage to another state are
Jost in transit, the rights and liabilities of the parties are governed by federal

law.
Under federal law, a regulation filed with the interstate commission by an express

company, limiting its liability for goods consigned to a specified amount in
* the absence of a declaration of greater value by the shipper, is conclusively
presumed to be a part of the contract of carriage and governs the company’s
liability.
Where a cage has been transferred upon findings from evidence and an agreement
of counsel as to certain facts, it may be amended, upon motion of one of the
parties, by a finding of additional facts not included in the agreement nor con-

tradictory thereto.

AssumpsiT, to recover $166.25, the value of a package delivered
to the defendants at Concord, New Hampshire, for transportation
to Buffalo, New York, at which place it failed to arrive. Trans-
ferred from the April term, 1914, of the superior court by Branch, J.,
upon findings from evidence and an agreement of counsel as to cer-

tain facts.
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When the package was delivered to the defendants’ agent he
inquired as to its value, and was told that the shipper did not know,
but that it was quite valuable. The agent replied that it did not
matter, that the package would reach its destination all right, and
gave the shipper a receipt which stated, among other things, that
the defendants’ rates were based upon the value of the shipment,
that unless the shipper declared the full and true value of the goods
when the shipment was made such a package would be valued at
$50 for the purpose of fixing the rate for carrying it, and that the
liability of the defendants therefor would be limited to that sum.
No rate was in fact fixed or paid at the time of shipment, and the
package never reached Buffalo. Prior to the time of shipment,
the defendants had duly published and filed with the interstate
commerce commission schedules for rates and charges between
Concord and Buffalo, which were based upon a valuation of $50
for each shipment of 100 pounds or less, with higher rates upon
shipments of greater value. The package in question weighed less
than 100 pounds.

Upon the foregoing facts, the court found a verdict for the plain-
tiff for $57.50, the amount for which the defendants had confessed
judgment, and the plaintiff excepted. The court further found
that if on the facts the plaintiff could recover the full value of the
goods, a verdict should be entered for her for $166.25.

After argument in the supreme court, permission was given the
defendants to apply to the superior court to reopen the case and
admit evidence of rates and regulations filed with the interstate
commerce commission; and if such application should be granted,
there was leave for an amendment of the case, if from the evidence
any further or different facts were found.

The case having been reopened upon such application, the supe-
rior court found that the matter filed with the interstate commerce
commission included the [ollowing regulation: ‘“The rates governed
by this classification are based upon a value of not exceeding $50
on each shipment of 100 pounds or less, and not exceeding fifty
cents per pound, actual weight, on each shipment weighing more
than 100 pounds, and the liability of the express company is limited
to the value above stated unless a greater value is declared at time
of shipment and the declared value in excess of the value above
specified is paid for or agreed to be paid for under the schedule of
charges for excess value.” The plaintiff excepted to the order reop-
ening the casec and admitting the {oregoing evidence.
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Moartin & Howe (Mr. Howe orally), for the plaintiff.

Austin M. Pinkham (of Massachusetts), by brief and orally, for
the defendants.

Pagrsons, C. J. The transaction out of which the controversy
‘arises being a part of commerce between the states as to which con-
gress has acted, the rights and liabilities of the parties are gov-
erned by the federal law. Under that law, a regulation filed with
the interstate commerce commission, limiting the liability of the car-
rier to a specified amount in the absence of the declaration of a
greater value, is conclusively presumed a part of the contract of
carriage and governs the liability of the carrier. Boston & Maine
R. R. v. Hooker, 233 U. 8. 97. It is impossible to distinguish the
present from the case cited, and the rule there laid down disposes
of the present controversy upon the amendment finding the filing
of the limiting regulation. The act of March 4, 1915, which does
not go into effect until ninety days after its passage, appears to
intend a change of the law and not to be a declaration of the mean-
ing of a statute in force.

The plaintiff’s exception to the reopening and amendment of the
case, upon the ground that the court has no power to amend an
agreed case, is not tenable. This is not a case where the facts were
agreed upon for presentation to the law court, but the facts were
found by the superior court upon evidence and statements of coun-
sel. State v. Corron, 73 N. H. 434, 462. There was no occasion
for the defendants to apply for relief from their agreement as to
certain facts subimitted as evidence to the superior court, because
the additional evidence submitted and the facts found do not con-
tradict anything in the agreement. The finding is merely of an
additional fact not included in the agreement. The agreement,
which is attached as an appendix to the amendment, contains the
stipulation: ‘““The case is submitted on the deposition of the plain-
tiff and the following agreed facts.” The defendants’ motion to
reopen the case was a request to be relieved from this stipulation.
The court has found justice requires this to be done, and there was
evidence to sustain the finding.

It does not appear that upon such reopening there was any con-
troversy as to the facts already established by agreement. If the
plaintiff was misled into making the agreement as to the facts by
the agreement for submission, or desires now to contest any of the
facts agreed, the entire agreement should be set aside. It does not
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appear such course was asked for or suggested. But it is not too
late for such procedure. As the case stands, the exceptions should
be overruled, with judgment for the plaintiff for $57.50. It may
be that in fact justice requires an enfire new trial. Whether one
should be had and upon what terms, pecuniary or otherwise, is to
be determined by the superior court.

8 Case discharged.

All concurred.

Merrimack, g
May 4, 1915.

Erra M. WaeeLErR v. CoNTOoocook MiLLs CORPORATION.

A misnomet of the defendant in the original writ is only pleadable in abatement
and is waived by a general appearance; and if such defect be an unimportant
mistake in the name of a corporation, it is curable by amendment.

An improper and wholly irresponsive statement by a witness does not furnish
ground for exeeption, unless a request to strike the objectionable matter from
the record is refused.

Where the plaintiff in a suit for personal injuries introduces without objection
evidence of negligent acts not specifically alleged in the declaration, the de-
fendant is not entitled to an instruction that such ground of complaint cannot
be considered by the jury; and after a verdict for the plaintiff, the declaration
may be amended to correspond with the proof.

The contention that the workmen’s compensation. act is unconstitutional, in that
it denies to those who accept its provisions a trial by jury on the issue of dam-~
ages, cannot be raised by a defendant employer who has not so accepted.

The abolition of the defences of contributory negligence, assumption of risk, and
the fellow-servant rule, in actions for personal injuries against certain employ-
ers, was a legitimate exercise of legislative power; and a master who has not
accepted the provisions of the statute taking away such defences cannot be
heard to complain of supposed defects in the processes by which they may be
regained.

‘Where the defendant in an action for personal injuries introduces evidence to
show, that the plaintiff was willing to accept a small sum in settlement, a
suggestion by the latter’s counsel in argument, that the cost of the trial would
greatly exceed the amount demanded in compromise, relates to a matter of
common knowledge and is not inconsistent with fairness of trial.

Where the evidence is conclusive that an action for negligence against a master
is within the provisions of the employers’ liability act, it is correct procedure
to so instruct the jury.

Casg, for negligence, brought under the employers’ liability and
workmen’s compensation act (Laws 1911, ¢. 163). Trial by jury




