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Hillsborough, }
May 4, 1915.

Frank KroL ». Epwarp PLoDICK.

In an action for malicious prosecution, evidence that the defendant before entering
complaint against the plaintiff learned that the latter’s brother had been arrested
upon & similar charge is not admissible to show probable cause or absence of
malice.

Cass, for malicious prosecution. Trial by jury and verdict for
the plaintiff. Transferred from the January term, 1913, of the
superior court by Chamberlin, J.

In August, 1910, the parties engaged in a game of pool in a Man-
chester pool-room for money. In making change there was some
dispute about the genuineness of a two-dollar bill which Krol gave
Plodick, and some of the bystanders said it was counterfeit. There-
upon the defendant went to police headquarters and entered a com-
plaint for passing counterfeit money against the plaintiff, who was
arrested, tried, and acquitted. The defendant offered evidence to
show that after he left the pool-room and before he visited police
headquarters he learned that a brother of the plaintiff had been
arrested for passing counterfeit money. The evidence was ex-
cluded, and the defendant excepted.

Branch & Branch (Frederick W. Branch orally), for the plaintiff,
James A. Broderick (by brief and orally),l for the defendant.

Warxzer, J. It is argued by the defendant that the evidence
excluded should have been admitted upon the ground that it was a
circumstance which, taken in connection with what occurred in the
pool-room, tended to prove that he had probable cause for instituting
the prosecution against the plaintiff. If, as the defendant claims,
his suspicions were aroused by the talk in the pool-room that the
plaintiff had passed to him counterfeit money, it is difficult to under-
stand why they should be confirmed or strengthened by the mere
fact that subsequently he was informed that another man had been
arrested upon a similar charge. In the absence of evidence showing
that both men were in some way associated together and had a
-common purpose or design to commit the crime of pasging coun-
terfeit money, reasonable men could not reach that conclusion.
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Because A is charged with the commission of a crime, it is not
ordinarily a legitimate deduction that B is guilty of a like offence.
Nor is this self-evident proposition any the less applicable when the
additional fact is considered that A and B are brothers. The family
relationship alone is not sufficient to create in the mind of a reason-
ably prudent man a rational belief that one is a criminal because the
other is. Brainerd v. Brackett, 33 Me. 580; Hyde v. Greuch, 62 Md.
577; Bruce v. Tyler, 127 Ind. 468; Holburn v. Neal, 4 Dana 120;
Schwartz v. Boswell, 156 Ky. 103,

To the suggestion that all the circumstances that induced the
defendant to charge the plaintiff with the commission of the offence
ought to be considered upon the question whether the defendant

. had probable cause to believe the plaintiff was guilty, it is sufficient to-
reply that the question is not what ideas the defendant entertained,
or what his state of mind was without regard to the reasonableness.
of his thoughts, but whether there was “such a state of facts in the
mind of the prosecutor as would lead a man of ordinary caution
and prudence to believe or entertain an honest and strong suspicion
that the person arrested is guilty.” Eastman v. Keasor, 44 N. H.
518, 520; Cohn.v. Saidel, 71 N. H. 558, 567. The prosecutor is not
justified when his belief that the plaintiff was guilty was founded on
faets, or rumors, or suspicions that would not “lead a man of ordi-
nary caution and prudence’’ to entertain a similar belief. Hence
the fact that a reasonable man would not have been influenced in
his opinion by the fact that the plaintiff’s brother had been arrested
for passing counterfeit money, in other words by the immaterial
rumor to that effect, shows that the evidence was incompetent. It
had no rational tendency to prove that the defendant was influenced
by a probable cause, as judicially defined and understood.

But while the defendant concedes that in a case of this character
the fact of malice, which is essential to support a verdict for the
plaintiff, may be inferred by the jury from an absence of proof of
probable cause, it is further contended that the defendant may
rebut that inference by evidence that his motive was not malicious,
and that the evidence excluded in this case had a legitimate ten-
dency to prove that fact. This argument is answered by what has
already been said. The reported criminality of the plaintiff’s
brother could not aid the jury in reaching a conclusion upon the
issue of the defendant’s malice aginst the plaintiff. If the de-
fendant had no probable cause to think the plaintiff was guilty, the
resulting inference of malice is not overcome or modified by the fact
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that he learned that a third party had been arrested on a similar
charge, even though such third party was a brother of the plaintiff.
Upon no rcasonable ground could it be said that this information
caused him to have an honest belief in the guilt of the plaintiff.
Evidence is not receivable which has no reasonable tendency to
prove the {act sought to be established.

Exception overruled: judgment on the verdict.

All concurred.

Hilisborough,
May 4, 1915.

Fraxcis BonNiN ». BosTon & MAINE RAILROAD.

In an action for negligence, either at common law or under the cmployers’ lia-
bility act, the plaintiff cannot recover if it is shown by a preponderance of evi-
dence that want of due care on his part contributed to cause the injury.

In an action against a railroad company to recover for injuries sustained by an
experienced employee through collision with a locomotive, the plaintiff is not
entitled to have the issue of his care submitted to the jury upon evidence that,
being entirely familiar with hig surroundings, he attempted to cross the track
without paying the slightest attention to a train which he knew was approach-
ing and which he could have seen in time to escape injury without even turning
his head.

Casg, for negligence. Trial by jury. At the close of the plain-
tiff’s evidence the defendants’ motion for a nonsuit was granted,
subject to exception. If the exception is sustained, there is to be
judgment for the plaintiff for $3,000. If it is not sustained, the
case is to be entered: Neither party, no further action for the same
cause. Transferred from the September term, 1914, of the supe-
rior court by Chamberlin, J.

April 3, 1912, the plaintiff was struck and injured by a train while
attempting to cross the tracks south of the Manchester station.
He alleges that while in the exercise of ordinary care he was negli-
gently run upon and injured, that the defendants’ rails were allowed
to become slippery and greasy, and that this condition of the rails,
together with the immoderate speed of the train, caused his injury.
The declaration also contains a count under the employers’ lia-
bility and workmen’s compensation act (Laws 1911, ¢. 163).




