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Krol v. Edward Plodick.Frank

enteringprosecution, defendantevidence that the beforeIn an action for malicious
complaint against plaintiff that latter’s brother hadthe learned the been arrested

probablechargeupon cause ora similar is not admissible to show absence of
malice.

andCase, prosecution. by juryTrial verdict forfor malicious
January term,from ofplaintiff. 1913,Transferred the thethe

Chamberlin,■superior bycourt J.
in aengaged game pool aAugust, 1910, partiesthe of in Man-In

money. making changeInpool-room for there somechester was
gavea■dispute genuineness of two-dollar bill which Krolabout the

bystanders itPlodick, the said There-and some of was counterfeit.
upon police headquartersto and athe entered com-defendant went

money against theplaint passing plaintiff,for counterfeit who was
arrested, tried, acquitted. The defendant offered evidence toand

pool-room policeandafter he the before he visitedshow that left
plaintiffa of the hadheadquarters he that brother beenlearned

money.passing counterfeit Thearrested for evidence was ex-
excepted.thecluded, and defendant

(Frederick orally), plaintiff.Branch for theBranch & Branch W.

orally),(by brief and for the defendant.James A. Broderick

byarguedJ. It is the defendant that the evidenceWalker,
upon groundadmitted ahave been the that it wasexcluded should

in inwhich, taken connection with what occurred thecircumstance
prove probable institutingforpool-room, to that he had causetended

plaintiff. If, claims,prosecution againstthe the as the defendant
pool-roominsuspicions by the the thathis aroused talk thewere

plaintiff passed money,to him counterfeit it is under-had difficult to
they strengthened byorstand be confirmed the merewhy should

was informed another man hadsubsequentlythat he that beenfact
charge. showinga In the absence ofuponarrested similar evidence

way atogetherin some associated and hadboth menthat were
design passingcommit the crime of coun-purpose■common or to

notmoney, men could reach thatreasonable conclusion.terfeit



558 Krol v. Plodick. [77

chargedABecause is with the commission a crime,of it is not
ordinarily legitimatea B guiltydeduction that is of a like offence.

anypropositionthis self-evident applicableNor is the less when the
fact is considered that A and B familyadditional are brothers. The

relationship alone not sufficient create inis to the mind of a reason­
man aably prudent rational belief that one ais criminal because the

Brackett, 580; Hydeis. Brainerd v. 33 Me. Greuch,other v. 62 Md.
Tyler,577; Bruce v. 127 Ind. 468; Neal, 120;Holburn v. 4 Dana

Boswell, Ky.v. 156 103.Schwartz
suggestion allTo that the thatthe circumstances induced the

charge plaintiffthe the ofdefendant to with commission the offence
uponought questionto considered thebe whether the defendant

plaintiffprobable guilty,had cause to believé the was it is sufficient to-­
reply question entertained,is not what ideas thethat the defendant

regardhis state of mind was without theor what to reasonableness
“ inthoughts, but whether there was such a state of theof his facts

prosecutor a ordinaryof as would lead manmind the of caution
suspicionanprudence strongand to believe or entertain honest and

”person guilty.arrested is Keasor,the Eastman v. 44 N. H.that
71518, Saidel, 558, prosecutorN. H. 567. is520; Cohn v. The not

plaintiff guiltyhis belief that the onwhen was was foundedjustified
facts, rumors, suspicionsor or that not “lead a man ordi­would of
nary prudence”and to entertain a similarcaution belief. Hence

a manfact that reasonable would not been inthe have influenced
opinion by plaintiff’sthe fact the hadhis that brother been arrested

by immaterialpassing money, infor counterfeit other words the
effect, incompetent.that that the evidence Itrumor to shows was
tendency provetohad the defendant wasno rational influencedthat

by cause,probablea as defined andjudicially understood.
the defendant that in a of this characterBut while concedes case

is amalice, supportfact which essential to verdict for thethe of
bybe from anmay jury proofinferred the absence of ofplaintiff,

cause, mayit is further contended that the defendantprobable
by his malicious,rebut that inference evidence that motive was not

a legitimateevidence in ten-that the excluded this case hadand
bydency argumentthat fact. Thisproveto is answered what has

already reported criminality of plaintiff’sbeen said. The the-
reachingaid in ajury uponnot the conclusion thebrother could

aginst plaintiff.malice the Ifof the the de-issue defendant’s
probable plaintiff guilty,no cause to think the washad thefendant

resulting byof malice is or modified factinference not overcome the



v. 559Bonnin Railroad.N. H.]

partya on a similarhe that third had been arrestedthat learned
plaintiff.partysuch a of thecharge, thougheven third was brother

ground could it said that thisUpon no be informationreasonable
guilt plaintiff.an belief in the of thecaused him to have honest

tendencyhas no reasonable toEvidence is not receivable which
sought to established.prove the fact be

judgment onException overruled: the verdict.

All concurred.

Hillsborough,
4,May 1915.

Bonnin v. & Maine Railroad.Francis Boston

employers’negligence, common or under lia-action either at law theIn an for
act, by preponderanceplaintiff if ability cannot recover it is shown ofthe evi-

part injury.toof due care on his contributed cause thedence that want
injuriescompany byagainst to fora railroad recover sustained anIn an action

through locomotive, plaintiffexperienced employee a thecollision with is not
jury upon that,care to theto issue of his submitted evidenceentitled have the

attemptedsurroundings,being entirely he to cross thefamiliar with his track
approach-slightestpaying to a train which he wasthe attention knewwithout

injuryescape turninging inhe time to without evenand which could have seen
head.his

by At theCase, jury. plain-Trial close of thenegligence.for
a granted,defendants’ motion for nonsuit wasevidence thetiff’s

exception sustained,to If the is there isexception. to besubject
$3,000. it isplaintiff sustained,the for If not thejudgment for

Neither no further action theparty,is to be entered: for samecase
September term, 1914,from supe-Transferred the of thecause.

by Chamberlin, J.rior court
injured byand aApril 3, 1912, plaintiffthe was struck train while

theattempting cross the tracks south of Manchester station.to
ordinary negli-the exercise care healleges while in of wasHe that

injured,run and that the defendants’ rails weregently upon allowed
and thegreasy, rails,and that this condition ofslipperybecometo

train,speed histogether injury.immoderate of the causedwith the
a employers’also count under the lia-The declaration contains

163).bility (Laws 1911,and act c.compensationworkmen’s


