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partya on a similarhe that third had been arrestedthat learned
plaintiff.partysuch a of thecharge, thougheven third was brother

ground could it said that thisUpon no be informationreasonable
guilt plaintiff.an belief in the of thecaused him to have honest

tendencyhas no reasonable toEvidence is not receivable which
sought to established.prove the fact be

judgment onException overruled: the verdict.

All concurred.

Hillsborough,
4,May 1915.

Bonnin v. & Maine Railroad.Francis Boston

employers’negligence, common or under lia-action either at law theIn an for
act, by preponderanceplaintiff if ability cannot recover it is shown ofthe evi-

part injury.toof due care on his contributed cause thedence that want
injuriescompany byagainst to fora railroad recover sustained anIn an action

through locomotive, plaintiffexperienced employee a thecollision with is not
jury upon that,care to theto issue of his submitted evidenceentitled have the

attemptedsurroundings,being entirely he to cross thefamiliar with his track
approach-slightestpaying to a train which he wasthe attention knewwithout

injuryescape turninging inhe time to without evenand which could have seen
head.his

by At theCase, jury. plain-Trial close of thenegligence.for
a granted,defendants’ motion for nonsuit wasevidence thetiff’s

exception sustained,to If the is there isexception. to besubject
$3,000. it isplaintiff sustained,the for If not thejudgment for

Neither no further action theparty,is to be entered: for samecase
September term, 1914,from supe-Transferred the of thecause.

by Chamberlin, J.rior court
injured byand aApril 3, 1912, plaintiffthe was struck train while

theattempting cross the tracks south of Manchester station.to
ordinary negli-the exercise care healleges while in of wasHe that

injured,run and that the defendants’ rails weregently upon allowed
and thegreasy, rails,and that this condition ofslipperybecometo

train,speed histogether injury.immoderate of the causedwith the
a employers’also count under the lia-The declaration contains

163).bility (Laws 1911,and act c.compensationworkmen’s
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by the defendants as a caremployedhad cleanerplaintiffThe been
prove justHis tended to that beforeyears. evidencefor about two

in a car asitting with one Stone on track belowhe wasthe accident
the plaintiff’scalled attention tostation. Stonethe Manchester

incoming 3,on track No. the cars offromthe train Portsmouth
theyduty clean, car,to and went out of theit was theirof which

plaintiffthe in the of thewalking When was middleahead.Stone
twenty-seven 3,feet ofabout east track No.platform,Lawrence

coming in at thetrain cross-over about 200he saw the Portsmouth
speedaccident. He did know ofplaceof the of not thefeet south

it,plentyhe had of time to cross in oftrain, thoughtthe but front
same hadmany before, placetimes when at the heas he had done

coming in upon the same track from the sameseen the same train
sta-He had never seen the train come into thepoint yard.in the

hour,seven an and he thesix or miles relied ontion faster than
moving daymust have been faster on the of theusual Itspeed.

aengineer runninghe ataccident, although the testified that was
plaintiff walkingmiles an atfive or six hour. The wasspeed of

miles an as he 3.approachedabout two hour track No.the rate of
fireman on thestepped upon 3,he track No. the locomotiveWhen

plaintiff up,The the within“Whoa.” looked saw locomotiveshouted
him, being get track, grabbedand able to thefeet of not offfifteen

dragged it, receivingunder thuspilot of the locomotive and wasthe
to As he went from thefor which he seeks recover.injuriesthe

southerly3,to No. he walked in a direc-platform trackLawrence
heapproaching extent,the train to didfaced some buttion and

was, paid it,see where the train no attention to anduplook tonot
he stepped uponnor heard it until after had the track.neither saw

he hearringing,bell was but did not it.The locomotive

Osgoodorally), plaintiff.C. for theOsgood Osgood& {Anson

orally),Branch for& Branch W. the defendants.Branch {Frederick

negligencean atPlummer, law,J. In action for common the
prove that inupon plaintiffthe to he was the exerciseburden is of

accident. 2, chapterat the time of the Under sectiondue care
isproof uponburden of163, 1911, placed plain-the not theLaws of

of the evidence duetiff; preponderancebut if the shows want of
recover. plaintiff’she cannot So whether thepart,care on his
of thescopethe statute or under the commonaction comes within
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weight theby preponderanceif it the or of thelaw, appears evidence
accident,tonegligence contributed cause the he cannotthat his

healthya man in fullplaintiff possessionThe was the ofprevail.
nothing plaintiff“There is to relieveall his faculties. the from the

negligencerule in the law of thatfundamental freedom from fault
contributing injury part personto the on the of the injured is essen-

recovery injury.” Railway,tial to a for the Chabott v. N. H.77
133, 135.

comingplaintiffThe the Portsmouth train thesaw into station
200 the3, placeon track about feet south of of the accident, when

twenty-sevenin platform,he was the middle of the Lawrence feet
of 3. he steppedeast track From that time until onto track 3

upon him, paidand the ittrain was he attention to whatever;no
it, althoughhe neither nor bell ringing.saw heard the was The di-

rection he in trackwalkingthat went 3 caused himtoward to face
incomingthe train to some By looking,extent. he could have seen

the train and approached him,followed its course as it without
turning plaintiff gavehis head. The that he thestates train no

thought ampleattention because he he had time to cross the track
train; many before,ahead of the that times when he had been in

the middle of the platform,Lawrence he had seen comingthis train
in placeat the same and had the track it;crossed ahead of that he

speedrelied on the usual of train, usuallythe and it came in at six
hour,or miles anseven but he did not know at what rate speedof

comingit daywas in the accident,on althoughof the he states it
must have been much faster.

plaintiff’sThe forreason hishis inattention to safetyown did
approachnot him attemptwarrant to and to cross 3, upontrack

he comingwhich knew a train an speedwas at unknown within a
distance,short lookingwithout seeto where the train was. If he

had been blind,deaf and he havewould not been less informed of
safetyhis steppedwhen he upon plaintifftrack 3. The claims that

the train came negligentinto the station aat and unreasonable speed.
maythat be,However it did him fromnot relieve the exercise of

due care. As Railroad,was said in etc. Co. v. 62Nashua N. H.
159, in162, referring heplaintiff’sto the care: “If is not bound to
anticipate, provide for,and in advance negligence,another’s he
may not willfully eyes againstnegligentlyor shut his its possibility.
He is bound to be everything ordinaryinformed of which care would
disclose to him.”

parties“The thelaw deals with behavior of the in the situation
36hxxvii
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regardless pro­howthem, of that situation wasit findsin which
asleepapproach pointthe of collisionpartiesIf the twoduced.

aliveinattentive, upneither or becomes to the situa­and wakesor
negligence prevents recoverya frombothtion, concurrent ofthe

Cavanaugh plaintiff appar­H. TheRailroad,v. 76 N. 68.either.”
day3 utterlytrack on the of the accident obliviousently approached

stepped thoughtsurroundings, uponand the track with nohisof
ordeadly him. he listenedperil uponthat was If hadthe closeo‘f

immediately dis­dangerous have beenhis situation wouldlooked,
only nothing himself, butprotecthim. "He not todidclosed to

He wasto his situation.actingfact without attentioninwas
toasdutyand to railroad as wellthoughtless careless when his the
v.Gahaganrequired him be and careful.”thoughtfultohimself

Railroad, 441,70 N. H. 446.
N. H. to sus­upon Railroad, 40,75relies Stearns v.plaintiffThe

in exerciseit could found that he was thecontention that betain his
case,In aboveat the the the Stearnsdue care time of accident.of

horses, one of whichcrossing driving paira a ofapproachingwas
fifty-­he'comingof cars. the train when wasHe sawwas afraid
was,stop hefrom must therefore whereseven feet the track. He

turn of the train. Underaround,to or cross the track aheadattempt
horse,frightenedaplacedhethe circumstances in which was with

attemptingin tomight found exercised due careit be that Stearns
wasplaintiff’sof the train. The situationcross the track ahead
washad to ofentirely that of All he thinkdifferent from Stearns.

nothing to his own locomotion.himself; excepthe had control
track, if he wouldof he had lookedhe was within a foot theWhen

him­coming, stoppedhavethe train and savedhave seen and could
manage, andhad horses andinjury. his to driveself from Stearns

indangerousof them them unsafe andthe character one of made
made mindupin he was After he hisplaced.the situation which

stophe notproceeded attempt it,track to couldto cross the and
any as the Theplaintiffthe same could. circumstancesat second

alike;in casesthe these occurred are notunder which accidents
befact that held in the case that it couldand the it was Stearns

plaintiff’s in carethe intestate was the exercise of duefound that
it the case.determine that could be so found in instantdoes not
that is in thein this state is each case to be determined“The rule

Railway, 170,Bass v. H.light its own 70 N.of circumstances.”
172.

conclusively havethat the plaintiffThe shows couldevidence
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by ordinary Uponcare. thisescaped injury ques-the exercise of
onlytotion reasonable men could come one conclusion. There

nothingwas, therefore, for the v.jury.submission to McGill Com-
Railroad,v. 71pany, 125, 128; 362,N. H. N. H.70 Waldron 364.

uponstipulationIn with the which the case trans-accordance was
noferred, party,it should be entered: Neither further action for

the same cause.
Exception overruled.

All concurred.

Hillsborough,
May 1915.4,

Joseph Lemay v. Honore Demers.

concerning condition,is no evidenceWhere there the defendant’s financial a state-
argument jury personin inment which effect informs the he is a of slenderthat

legitimate advocacy, groundofmeans exceeds the limits and furnishes for set-
objectionableting withdrawn,aside the verdict unless the are juryremarks the

them, presiding justicenotinstructed to consider and theare finds that the
not renderedwas unfair.trial

Case, negligence. by juryfor Trial and verdict for the defend-
SeptemberTransferred from the term, 1914,ant. of superiorthe

by Chamberlin, J.court
brought injuriesThe action was to recover for received in a colli-

cycles operated bybetween motor plaintiffsion the and the
In closing argument thedefendant. defendant’s counsel used the

following language: “I I say nothingthink need more. The man
notinjured.was We are concerned in his injuries in this case out-

sympathythe him,side of we have for that anybody would have
him, injury.in his hefor But when comes to Honoré Demers and

‘Demers, yourout Isays, of little estate thewant whole of it [at
point plaintiffcounsel thefor objectedthis and claimed an excep-
to the extent I my writ,’of what claim in ortion] whatever he
say that asmay wants,about to how much he under those cir-

say, you youcumstances we when come into court must come
clean hands.”with

damnum in the writ $5,000.The ad was There was no evidence
amount of the estate,as to the defendant’s whether it was much


