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people of the same race. This was the sole purport of the instruc-
tions, and the jury, being presumed to be men of ordinary capacity
(Cooper v. Raslway, 49 N. H. 209, 213), must have so understood it;
for if the witnesses had been merely foreigners, and not of the same
race, the instructions would not have been applicable and there
would have been no reason for giving them. That people of the
same race associating together do develop ties is a matter of com-
mon knowledge. There is nothing wrong or reprehensible about it.
It is normal and natural that men of the same nationality and coun-
try should be bound together by the ties of race. Calling the atten-
tion of the jury to this well known fact was not an intimation that
men would lie and perjure themselves to aid one of their race, but
that the jury might consider it in weighing the evidence, the same
as they might consider any other relation that might exist between
the parties and their witnesses.
Ezceptions overruled.
All concurred.

Belknap, %
June 26, 1915.

NEp F. RrcmarpsoN ». JoEN B. Apams.

A master who entrusts an unruly horse to a boy seventeen years old is not ab-
solved from liability for injuries received by the latter upon proof that the
servant had full knowledge of the animal’s vicious habits, if it also appears
that the employment of an immature person at so perilous a task was not
a reasonably prudent act.

The assertion of a prejudicial and inadmissible fact by counselin cross-examination,
and its reiteration after objection thercto and before a ruling thereon, is suffi-
cient ground for setting aside a verdict, in the absence of a withdrawal of the
objectionable matter and an instruction 1o the jury to disregard it.

Casg, for negligence. Trial by jury and verdict {or the plaintiff.
Transferred from the November term, 1913, of the superior court
by Pike, C. J., on the defendant’s exceptions to remarks of counsel
and to the denial of a motion for a nonsuit.

In the course of cross-examination of the defendant, the plaintiff’s
counsel asked: “You didn’t do a single thing, but you sent these
two men out with a horse that you have sued Cavanaugh Brothers,
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to receive damages—"" At this point counsel for the defendant
objected and claimed an exception, whereupon the plaintiff’s
counsel asked:  You have brought suit against Cavanaugh Brothers,
haven’t you, Mr. Adams?’ Counsel for the defendant again
claimed an exception, the witness answered the question in the af-
firmative, and the following colloquy ensued:

Mr, Jewett. ‘““You can have your exception. It is a matter of
record in this court.”

Mr. Shannon. ‘I except again.”

Mr. Jewett. “Itis a matter of record in this oou1t "

Mr. Shannon. “I except again.”

Mr. Tilton. “The only object of this is to get a wrong impression
before the jury. It is absolutely unfair.”

Court. “I don’t see as it has anything particular to do here.
The only question is whether the defendant used ordinary care in
entrusting this horse to that boy.”

Stephen S. Jewett, for the plaintiff.
Shannon & Tilion, for the defendant.

Prasreg, J. The plaintiff’s evidence tended to prove that the
defendant sent the plaintiff out upon the streets of Laconia in charge
of a green horse weighing 1,400 pounds. The horse was difficult to
control around street cars, and had once broken away from the
defendant’s control. The plaintiff was seventeen years old, and
while attempting to hold the horse by the head, as instructed, was
dragged by the horse and received the injuries complained of.
Upon this evidence it was for the jury to say whether it was the act
of a reasonable man to put such a hoy at so perilous a task. It is
not merely a question of whether the plaintiff knew as much about
the horse as the defendant did. The question of the plaintiff’s
immaturity of judgment is also a factor in determining what pru-
dence required of the defendant. The nonsuit was properly denied.

The evidence that the defendant had sued his vendor on account
of the character of the horse was not admissible. It was so ruled
by the presiding justice, and that was the law of the trial. Batchelder
v. Railway, 72 N. H. 329. The situation presented is peculiar.
Counsel in the first instance asserted the objectionable fact as a
part of an interrogatory. The defendant objected and claimed an
exception ; but before the court ruled, the question was repeated and




N. H.] MurrHEY 2. RAILROAD. 573

answered in the affirmative, and plaintiff’s counsel said: “You can
have your exception; it is a matter of record in this court.”” The
exception and the statement were each reiterated, and then the
court announced his ruling that the fact stated had not “anything
particular to do here.”” From this it appears that counsel deliber-
ately took his chance on being able to justify his pogition. Instead
of waiting for a ruling when objection was made, he took the law
in his own hands and must abide the result. No effort was made to
thereafter withdraw the statement, or to obtain instructions to
disregard it. It stands as a statement of an excluded fact, and there
is abundant reagon to believe the jury gave it some weight in reach-
ing their conclusions.

The other exceptions relate to details of the trial and are not
likely to arise on the retrial of the case.

Verdict set aside.
All concurred.

Merrimack, }
June 26, 1915.

Bucene J. MurrrY 2. BosTon & MaiNne RAILROAD.

The statute which provides that in all actions of tort for personal injuries the
burden of proving contributory negligence on the part of the plaintiff shall be
upon the defendant (Laws 1915, ¢. 148) does not apply to suits pending at the
{ime of the enactment.

Casg, for personal injuries received April 24, 1913. The writ
was dated August 12, 1913. Trial by jury on April 27, 1915, and
verdict for the plaintiff. Transferred from the April term, 1915
of the superior court by Chamberlin, J.

There was evidence upon which reasonable men could differ as to
the issue of the plaintiff’s contributory negligence. The court
charged the jury that the burden of proving contributory negli-
gence was upon the defendants, in accordance with an act of the
legislature approved April 21, 1915 (Laws 1915, ¢. 148), and the
defendants excepted.

Hollis & Murchie (Alexander Murchie orally), for the plaintiff.

Streeter, Demond, Woodworth & Sulloway (Mr. Demond orally),
for the defendants.




