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canaffirmative, plaintiff’sand counsel said: “Youin theanswered
in Theyour it a matter of record this court.”exception; ishave

reiterated, and then theand were eachexception the statement
“ruling anythingthat the hadfact stated notcourt announced his

appearsit that counselto do From this deliber-particular here.”
being position.justifyable to his Insteadately took his chance on

objection made, he the lawwaiting rulingfor a when was tookof
No made tohis hands and must abide the result. effort wasin own

statement, to obtain tothe or instructionsthereafter withdraw
therefact,a an excluded anddisregard it. It as statement ofstands

in reach-jury gave weightthe it someabundant reason to believeis
ing their conclusions.

to of the trial and are notother relate detailsexceptionsThe
theon the oflikely to arise retrial case.

Verdict set aside.
All concurred.

Merrimack,
26,June 1915.

Eugene MurphyJ. v. & Maine Railroad.Boston

provides personal injurieswhich that in all of tort forThe statute actions the
negligencecontributoryproving part plaintiffthe theof on of shall beburden

148)(Lawsupon 1915, applyc. pendingthe does not todefendant suits at the
time of the enactment.

personal AprilCase, injuries 24,for received The1913. writ
August 12, by April1913. Trial onjury 27, 1915,datedwas and

plaintiff. April term,for the from theverdict Transferred 1915
superior bythe Chamberlin,of court J.

uponThere was evidence which menreasonable differ as tocould
plaintiff’s contributory negligence.the issue of the The court

charged jury proving negli-the that the burden of contributory
gence upon defendants,was the in accordance with an act of the
legislature approved April 21, (Laws 1915, 148),1915 c. theand

excepted.defendants

(AlexanderHollis & orally), plaintiff.Murchie Murchie for the

Streeter, Demond, (Mr.& Sulloway orally),Woodworth Demond
for the defendants.
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Walker, plaintiff’sJ. After the date of the writ and thebefore
trial, legislature passed an providingthe act that “Hereafter, in all

personaltort for injury, contributory negligenceactions of on the
part plaintiff goodof the shall be a action,defence to the and the

proving upontheburden of same shall be the defendant.” Laws
by1.1915, 148, question exceptionc. s. The raised the is whether

applies pendingact actions at thethe time of its enactment.to
beenHeretofore, plaintiff personalit has incumbent on a in a injury

careprove part,on his or contributorycase to due freedom from
preponderanceby a of thenegligence, evidence. It was a burden

upon byhim the law in jurisdic-common as administered thiscast
Wright Railroad, changev. 74 N. H.tion. 128. To this procedure,

place proving plaintiff’sthe burden of the negligenceand to or
upon defendant,due care the the purposewant of was evidenthis

rqcent importantan changethe statute. It made inof the law
the trial of such actions.governing

legislaturetheBut it also intention of the to make thewas statute
pending itapplicable to actions when took effect? it toWas have a

to an that changed,retroactive effect such extent it in a material re-
theory of a trialpending passage?the at the moment ofspect, its

applyto that brought,If it was intended to actions had then been
govern procedureto follow that it theit would seem would course of

anythen on trial. In the of language expresslyin actions absence
indicating purpose, universally recognizeda in of thesuch and view

legislation presumed prospective,that is to beprinciple and not
operation,inretrospective, its it is difficult to understand how such

Statutes, they rightsbe relate toa result could reached. whether or
procedure, presumptively operateof are intended toto methods

they mayupon future situations as arise.
Lovell, 364,H. it “InIn Dickinson v. 36 N. is said: cases where the

unquestionable power the constitution tolegislature have under
remedy pendingaway substantially modify suit,or the in atake

generally impolitic power.exercise the theunjustit and to Whenis
rely onaction, he relies and has reason toplaintiff commences his

him in the of actionremedy existing giveswhich the law formthe
an maxim in the construc-chosen;he has and it is establishedwhich

presumed tolawgiverthat the will not be intendtion of statutes
any remedy pending suit,in awaya law in affect theshouldthat

reasoningThevery clearly expressed.”the intention is sameunless
the rules ofapplicable to a reference toequally defendant withis

general“Theby he to his defence.which seeks establishprocedure
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presumption operationthe of a concerningis that statute either
prospectiveberights only.”or remedies is intended to Nichols v.

212, 214.Cass, interpretation65 N. H. “This doctrine for the of
applied regardis without to the authoritystatutes constitutional of

legislature givethe to them a retroactive effect.” Leavitt Lover­v.
ing, 607,64 N. H. 608.

inHampshireOther cases which modifyingNew statutes exist­
ing applyremedies have been held not to to pending actions,
though language enoughthe used was broad to have that effect, are:
Colony Dublin, 432;v. 32 N. H. Boston & Maine R. R. Cilley,v.
44 578; McQuesten,N. H. 205;Atherton v. 46 N. H. Wentworth v.
Farmington, 207; Annis,N. H. Morrison48 v. 48 N. H. 286; Rowell

H.Railroad, 35; Railway,v. 59 N. Paine 59 N. H.v. 215; Cheshire
County State, 167; StilphenTel. Co. v. 63 N. H. Stilphen,v. 65 N. H.

Flanders,126. In 304,Rich v. 39 N. H. while a majority of the
court that the statutefound then under consideration was intended

applied pendingto be suits,to the rule that ansuch intention must
“very clearly expressed” (p. 311)be affirmed;was but the evidence

questionuponconsidered in that case the of intention quitewas
the case,different from evidence in this so that Rich v. Flanders

cannot be as conflictingconsidered thewith views herein expressed.
fact,In it supports them inand is accord with the other cases cited.

It is unnecessarytherefore to forseek illustrative cases in other
jurisdictions, may maywhich or not support the well established

HampshireNew doctrine.
principle statutoryThis of construction, applied in numerous cases

recognized manyin others,and was within the knowledge of the
legislature of 1915 the in questionwhen statute passed.was Ken­
nett’s 24Petition, 139,N. H. 141. And the irresistible is,inference
that if the legislature had intended that the statute applyshouVl

pendingto actions, language would have leavingbeen used no room
for uponreasonable subject. probabledoubt that Nor is it that the

ignorant (P.lawmakers were S.,of the statute c. 2, 35)s. which
provides repealthat “the of actan shall in no case affect . . .

proceedingsuit or any case,had or commenced in,any civil before
repealthe time when the shall take effect.” legislativeThis is a

rule of construction in ofview which the passed;statute was and
while there repeal statute,was no of a repealthere a longwas of a

rule the havingestablished of common law the force of a statute;
it byand is not reasonable mere inference to legis­assume that the

lature disregarded statutorythis mandate in the enactment of the
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the1915,and a new rule for oof introduced ascertainmentstatute
its intention.

languagethe of the does not requirestatute the con-Moreover,
plaintiff.by the The first infor word thestruction contended

“Hereafter,” probably unnecessary, may asection, while indicate
operation brought,its to actions thereafter inpurpose restrictto

if itpending.to actions then But also becouldcontradistinction
language futurethat the refers to trials of actionsreasonably claimed

ambig-theresult would be that statute ispersonal injuries,for the
clearlynotrespect, consequently appearin and that it doesuous this

pendingthe trial Eithergovernit intended to of actions.that was
plaintiff’s Whetjaercontention.to the the statute wasview is fatal

existing of notapply to causes action isto decided.intended
legislativeof thecompetentall evidence intention showstheAs

applicablethat the is not toany doubt statutebeyond reasonable
unnecessaryactions, it to consider thepending becomes constitu-

rights.that it in effect interferes with vested Theobjectiontional
of was erroneous.ruling the court

Exception.. sustained: aside.verdictset
All concurred.

Hillsborough,
26, 1915.June

Adm’r & v.Weston, Ex’r,H. Second OrthodoxWilliam
SocietyCongregational of Nashua & a.

necessarily enlargedisposal life estate it apower annexed to a does not toofA
contrarydestroy gift remainder,in to the intention of the testator.afee and

byresiduary power appointmentgeneral is an of a ofa clause exerciseWhether
by. the intention.testator’swill is determined

life,thegives an estate to the husband of testatrix fora the residue ofwillWhere
society, providesreligious may dispose theand that he ofto aremainderwith

maysupport benefit, estate,the as heproperty or for the interest ofhis or“for
purposespower specifiednecessary,” limited to and can bethe is thedeem

during theonly the of life estate.existenceexercised
dispose propertyempowers a life of “for hisprovision which tenant toin a willA

disposition necessarya of the estate when forsupport benefit” authorizesor
personal therebyprosperity happinessorsupport, would bewhenever hisorhis

necessityregard therefor.to reasonablepromoted, without

Equity. an-The administrator willplaintiff, withinBill
A. ofof Sarah Brown and executor of the willthe estateofnexed


