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parties attemptThe fact that the to the sale of a ofstock merchandise made no
chaptercomply imposed by 69, 1909,to with the conditions Laws of does not

of a vendor,render the transaction voidable at the instance creditor of the as
against subsequent purchaser priora innocent from the vendee to an attach-
ment.

regulating applythe sales inIf statute of merchandise bulk was intended to to
mortgages property, only protectionit can invokedof such be for the of cred-

mortgagor, bythe and isitors of not to be extended construction asso to inval-
mortgage byidate a lien created the vendee.debtor’s

against aTrover, deputy byTrialsheriff. the court. Trans-
January 1915,ferred from ofterm,the superior bythe court

Branch, J.
1913, VangosJuly, Papazohn engagedPrior to & were in trade

in ofpurchased goodsand certain theNashua Three Millers Com-
pany. purchasedIn of July, Xylophosthe month one the interest

Papazohnof the and thepartnership,in business was thereafter
by Xylophos Vangos partners.conducted and as In this sale or

attempt complytransfer no was made to with provisionsthe of
ofchapter 69, relating to the1909,Laws sale of merchandise in

August 15, 1913, Xylophos Vangosbulk. & mortgageexecuted a of
partnership property plaintiff. goodsthe to the purchasedThe of

the Company by Vangos PapazohnThree & havingMillers not been
paid for, brought against them,suit the propertywas previously
mortgaged plaintiff uponto byattached thethe was writ the defend-
ant, byand him an execution inwas sold under favor of the com-
pany.
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the for amount dueplaintiffa for thefound verdictThe court
excepted rulingto a thatand the defendantmortgage,under his

notmortgage invalid.the was

forCobleigh, plaintiff.Marshall D. theandHamblettCharles J.

Cutter, for the defendant.Henry A.

argued in behalf of the defendant that theItWalker, J. is
goodsofin the and the transferinterest stockPapazohn’sofsale

YangosXylophosof & fraudu-thereby partnershipnew wasto the
against aCompany,the Three Millers which wasaslent and void

Vangos Papazhon andoriginal firm of & attachedof thecreditor
ground uponclaim. The sole which theto secure itspropertythe

predicated is,of and that thethe transfer ischaracter salefraudulent
any partin of ofthat “the bulk or the wholesaledeclaresstatute

ordinarythan in ofmerchandise, otherwise the coursea ofstock
regular prosecutionand usual of thethe seller’s busi-trade and in

”against seller,and as creditors thefraudulent voidness, shall be of.
andprocure from the seller thepurchaser shall namesunless the

required notifyhecreditors, whom is to ofof theaddresses seller’s
days at the ofcompletionleast before theproposedthe sale five

1. It is that of69,c. s. conceded the conditions1909,sale. Laws
bycomplied parties;not with the and becausethe werestatute

complied with, it claimed the voidthey not is sale was aswere
soughtCompany, itsagainst Three Millers which to securethe

attaching property mortgagedtheby the after vendees haddemand
for plaintiffto The the theplaintiff.it verdict establishes factsthe

a auponthat bona transactionthe was sufficient considera-sale fide
anytion, the of fraud in fact. Itand not also establisheswas result

againstplaintiff’s claim the vendees an■the that the was honestfacts
had notice thatone, and that he no the sale was made in violation

theof statute.
compliancethat a thewith statute was essentialIf it assumedis

attachingfarvalidityto of the as creditors of thesale,the so vendors
theynot impeachit follow that could itsconcerned,were does

avalidity against subsequent party acquiredinnocent who a mort-
from thegage property originallien the vendees. Theupon statute

absolutely and of nomean that the is void effect. Asnot saledoes
binding phraseit and “Theparties,the valid. ‘fraudu-■between is

attachingto tocreditors’ relates wholent and void as creditors seek
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aside, atitle, set is validwhich, until itaside the vendee’s isto set
passed tosale,to the the title thepartiesAs between thetitle.

by a creditor ofhim until it vacated theand it in isvendee remains
orfor that until theupon proceedings purpose,institutedvendor

Though ‘void’word is useddisposes property.of the thevendee
the of anat instancestatute, legalthe in effect it means voidablein

McGreenery 338, 340;76 N. H.attaching Murphy,v.creditor.”
390,Corning H. 396.Records,v. 69 N.

attaching creditor,a in favor of anNor is such void or voidablesale
acquiredagainst from thethe of an innocent purchaseras title

BankSavings v. Mead,Ashlandvendee before the attachment.
of an innocentpositionN. H. in theplaintiff63 435. The stands

ofpurchaser appearfor not he even knew thevalue. It does that
chargeablefraudulent,which it he wassale is claimed was or that
himknowledge put uponhaveanywith of facts which should

principles,to heinquiry validity. Upon recognizedas wellits
parties complycannot be toprejudiced by originalthe failure of the

169, 172;the Lewiswith statute. v. 60 H. v.Janvrin,Janvrin N.
Dudley, 70 N. H. H. 29, 31; Kelly-­Gilcreast v. N.594; 74Bartlett,
Buckley Co. Cohen,v. 95 585.Mass.

arguedIt furtheris that the statute toapplies plaintiff’s,the
mortgage, and that as it was not in thatobserved transaction the
plaintiff acquired bindingno upontitle the Three Company.Millers
While it may be doubtful whether the statute was intended to

toapply mortgages personalof property, clear thatit is the com-
pany legalhas no question.in thatinterest It is not a creditor of
Xylophos & Vangos, mortgagors,the but of vendors, Vangostheir

Papazohn.& statute,Under the onlythe sale is fraudulent “as
against the seller”;creditors of the and the companyas notis a
creditor of the mortgagors or sellers, it advantagecannot take of

statute,the even if the applies mortgages.statute to The defend-
argumentant’s on ofbranch thethis oncase is thebased erroneous

assumption originalthat the sale absolutely void,was and that the
vendees, having no title, could convey bynone the mortgage. So

companyfar as the concerned, the mortgage,is which, in the ab-
of the statute,sence admittedly bindingis good againstand the

world, precedencetook of the attachment, and the lien created
thereby protected.must be The tostatute is not be byextended
construction to clearlynot bysituations legislature.intended the
Thompson Esty,v. H.69 N. 55.

Exception overruled:judgment on the verdict.
All concurred.


