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only question, considered isquestion, and theYoung, J. The
plaintiff:to thein Mrs. Prescott’s-deedthe effect of the clause

years Januaryand three fromremoved within“said timber to be cut
” theyordinary meaning,are theirgiven25, 1900. If these words

could,time which the asplaintiffintended to limit the withinwere
his prop­Mrs. Prescott’s land to removea matter of enter onright,

convey.quantity of timber she intended toerty, and not to limit the
38, 42; Mills,H. Hoit v. 54 N. H.Finerty,Peirce v. N. Stratton76

all anddeed converted the .woodshort,In Mrs. Prescott’s109.
(Kingsleypropertylot into v.personaltimber on thestanding

313) rightthe the to leave itHolbrook, gave plaintiffH. and.45 N.
H.Prescott,Plumer v. 43 N. 277.January 25,there until 1903.

therefore, case and Peirce v.difference, between thisonlyThe
claimed thein that case the defendantFinerty, supra, is that

money;it intothe defendant has convertedtimber, and in this case
wrong­plaintiffthat that the mere fact theand it held in casewas

ofany lengthforon the defendant’s landfully propertyleft his
by of limitations wouldthe statuteprescribedtime short of that

it. Peircenot, righta of his tolaw,as matter of work forfeiture
38,H. 48.Finerty,v. 76 N.

Exception overruled.
All concurred.

Hillsborough,)
5,Oct. 1915.

Comery.v. Oscar J.State

guilty degree thatrespondent pleads murder in the first and movesa ofWhere
duty court, uponimprisonment imposed, thefor life be it is the ofa sentence of

questionjurymotion, impaneling thethe of a to determinethe state’s to order
bypenaltypunishment, pronounce if that is decreedand to sentence of deathof

the verdict.
bypunishablechapter 1903, degree114, in first isLaws of murder theUnder

findingonly jury decree, in that isthe but the form whichdeath when so
infringed if amaterial; right accused isnot and substantial of thestated is no

ofchange expression, designed cases in there is a trialin the mode of for' which
right.necessary byquestion guilt, of thatthe of is rendered his waiver

inability apositively unqualifiedly his to render verdictwho and declaresOne
per-imposition capital punishment not beshouldwhich would involve the of

penaltyupon jury duty may the forbe to determinemitted to a itserve whose
degree.murder in the first
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opposition penalty indisqualifying to the death factcase, aIn such whether
emphaticby court;the the declara-question trial andto be determinedexists is a
anyopposed capital punishment “in case” is suffi-juror toof that he istion a

findinga of his unfitness.cient to warrant
poi-undisputed upon murder the deliberatea trial for disclosesthe evidenceWhere

argumentexceptional atrocity,soning an for thecircumstances ofa underof wife
prey, urgesrespondent ato beast of and his executionwhich likens thestate

objec-possible progeny,society against his notprotection him and isfor the of
engen-feelingground it “to bitterness of andthe that tends arousetionable on

jury.”prejudice ofin the minds theder

generalby poisoning. panelIndictment, for murder After the
pleain the defendant hisjurors present court, retracted ofof were

guilty degree,murder in the first andguilty, pleadednot to moved
imprisonment imposed.a of life be forthwith There-that sentence

pass upon ques-be toupon jurymoved that a drawn thethe state
Subject exception,of to the defendant’s motionpunishment.tion

granted.and state’s motion wasdenied thewas
askjurors, permittedIn of the state was to thethe examination

exception: youfollowing subject to "Are conscious ofquestion,
against capital punish-any prejudice the infliction ofsentimental

it?”ment, you should think the evidence warranted Severalif
capital punishmentexpressed opposedthemselves as tojurors who

court,by subject exception,to and wereexcused the there alsowere
closingexceptions portions argumentof for the state.to the

jury having pun-The a that the bereturned verdict defendant
by excep-and adeath, hanged;ished was sentenced to be bill ofhe

by Branch,his JJ.,tions filed in behalf was allowed Kivel and at the
January term, 1915, superiorof the court.

attorney-general,Tuttle, Spring,James P. and John R. solicitor
(Mr. Spring orally), for the state.

(Mr.Thorp Abbott and Oscar F. Moreau Abbott orally),& for the
defendant.

havingPeaslee, defendant, pleadedJ. The that he guiltywas
degree,murder in the first now claims thatof this admission on his

power impose uponfrom state all to himpart took the the extreme
by law for crime hepenalty provided 1903,the committed. toPrior

punishment degreemurder in thethe for first was S.,death. P.
278, yearIn changeds. 5. that the statute was soc. as to read as
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punishmentfollows: “The of murder in degreethe first shall be
imprisonmentdeath or mayfor life as the jury determine. . . .

juryIf the shall find respondent guiltythe of murder in the first
degree, punishmentthe imprisonmentshall be life unless the jury

to words,shall add their verdict the capitalwith punishment.”
1903, 114,Laws c. s. 1.

It is if claimthat this of the sound,. manifest defendant is the act
1903 is inof with theconflict constitution. The isclaim that the

pleads guilty therebydefendant escapeswho all possibility of the
penalty, upondeath he who insists a jurywhile upontrial the issue
guilt mayhisof be sentenced to death. argumentNeither nor the

is;áuthority necessaryof supportcitation to the conclusion that no
placed upon rightsuch burden can be the of athe accused to jury

true,trial. If it aswere the defendant contends, that such was the
legislative intent, it would follow that the act of 1903 void,is and

upon plea guiltythat his of of degreemurder in the first the court
death,should have him provided bysentenced to as the statute

S.,theretofore in c. 278,force. P. s. 5.
the- óf 1903 meaningBut act is not to be so construed. Its plainly

penaltyis the assessment degreethat of the for murder in the first
placed jury.has been in the hands of the It is not contended that

provision beyonda powersuch would be the legislature,of the but
merely provided.has not arguedthat it been so It is that the
provision (Laws 1901, 104, 1909, 1),of statutes 2;other c. s. Laws c.

guilty “mayupon-a plea of the againstthat court award sentence
”according law, plead guilty, mayhim to and “if he do the courtnot

himassign preparatorycounsel and take all other measures ato
” all a atrial, precludes upon plea guilty.idea of trial of But if the

merelyplea guilty, specificationbe without of a trialdegree, before
upon question degree. S., 278,the court must be had the of P. c.

calling witnesses,- argument counsel,s. 3. This involves the of and
all ageneral questionin the incidents of trial. So far as this is

concerned, acts of 1901 arethe and 1909 identical with Public
Statutes, chapter 254, 2. the earliersection When statute was in

thoughtforce, apparently precludedthere was no that it a trial of
degree upon plea guilty.aquestion Almy,the of of State 67v.
provision, upon plea guilty may-H. 274. The that a ofN. the court

evidentlyaccording law, thoughtsentence to wasaward to mean
duty necessarystepsit was the of the court to take such as werethat

punishment imposed.fixunder the law to the which should be
mightaprovision, upon guiltthat denial of counsel be as-The
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taken, not deemed toa wasto trialsteps preparatoryandsigned
upona theto with trialpower proceedcourt of thedeprive the

Of the sound-guilt.ofgeneralafter a admissiondegree,ofquestion
That suchno doubt.is substantialof this thereness conclusion

must hare beenolder statuteunder theprocedurehad been the
If had been1909. therelegislatures of 1901 andtheknown towell

court, theabridge power of thepractice or theto alter thean intent
expressaschanged so tohave beenlanguage of the statute would

purpose.such
complain there was noto becausethe defendant reasonNor has

by injurythe this case.tried or triablecommon-law issuetechnical
But, uponhe desired it. thesuch a trial hadHe could have had

rightwaive thatcounsel, he chose rather tocompetentadvice of
sayentirely himfor to whetherguilty. “Itby pleahis of was
there wouldtrial, He knewan issue and a or not.bethere should

also knew thegeneral issue, and he thatpleadeda if he thetrialbe
in the secondaccept plea guiltyof of murdernot awouldstate

trial,no and no but to have ahave issuedegree. preferredHe to
regard circumstances of thein to thehearing under the statute

rightalready seen, the ofwe'havemurder. ... Asadmitted
affected, cana trial was and we thereforejuryaccused to notthe

(whether possessesit the essentialproceedingno that thehave doubt
not)of or re-a trial in sense the wordof the commonattributes

indegree where,by act to the of the crime anquired the ascertain
murder, plea guilty,a of is.for the defendant entersindictment

274, 278,H.Almy,and v. 67 N. 279.constitutional valid.” State
reasoning that t'he defend-same line of answers the contentionThe

disadvantage only question punishmentput a the ofant is at when
guiltmight in a trialadvantage as have lain of bothis tried. Such

law, relinquishpunishment his under the but he chose toand was
complainand of the result.cannot nowit

urged proper procedureIt further that in a case like this the isis
try upon pleaof the a ofreject plea guiltythe and case as notto

guilty. sayingis to that the statute has made itequivalentThis
orimpossible for the to concede facts in ofdefendant issues this class
(State supra,always Almy,cases. The law has otherwise v.been

it277), changeand not to that so and apresumedis be radical useless
by lawmaking power.thewas intended

procedure undertaken, plea guilty,If such the of offeredhad been
rejected, competentand would been evidence and would havehave

effectively disposed feignedof it isthe issue now should havesaid
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a procceedingbeen tried. Such would no yetserve useful purpose;
it ofnecessary peculiar wordingis claimed to because the ofbe one

statute,of the juryclause which is the shall to their“unless add
capital punishment.”verdict the withwords, The ofsubstance

no capital punishmentthis enactment there now for mur-is that is
in this a jurystate unless so decrees. form in thatder The which

is theory technicalitydecree stated is not material. The that the
procedurewhich has pre-been eradicated from in civil causes still

in prosecutions longvails for was inagocrimes abandoned this
bystate. compassion severity English“The excited the of statutes

enoughis to for the ofaccount strictness of some the ofexceptions
criminal pleading and evidence which have been to outliveallowed

are,the cause of their . . inTheyand reason existence. . this
atstate, time, placemuch out ofpresentthe as as that modeBritish

of conveying gallows.” Darlingto Westmoreland,traitors the v.
52 H. 401, 407,N. 408.

rightIt was have a of jurythe to verdict the to whichdefendant’s
the capital punishment”words “with could have been Headded.

complainwaived that and cannot now Because the mere formright
of finding question punishment changedthe on of so asthe to bewas
appropriate by plea guilty.to situation created ofthe his His
plea precluded trial he claims hethe now should have had. State
v. Almy, supra, procedure adoptedIt is evident that the277. at

infringed rightthe in way anytrial ho of accused,thesubstantial
and inlegalitythat is the of its this it in atest case as would be civil
•suit.

question only pro-more the in isthis,But than clause not the
vision on The ofsubject. beginsthe section the statute thiswith
positive punishment degree“The instatement: of murder the first

”imprisonment may.shall for life as jurybe death or the determine.
all pro-This declaration that is needed to authorize tois the court

a thisjury upon question. provision,ceed with The later to theas
form of the is in toverdict, jury passterms limited where thecases
upon guilt, applicationthe and no to aissue of has case like the one

guiltát isbar where admitted.
argued is ofjury rightIt is also that the trial the the accused and

jurythe that if notstate,not of and he does desire a trial one cannot
be If this is notlaw,had. it be conceded that sound it does alter

plea guiltythe If in his of insituation. addition to of murder the
degreefirst he added his that a ofhad assent sentence death be

imposed upon him, completehis and nowaiver would have been
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main-But hebeen sincenecessary.would haveanyof sorttrial
in pleadedhe effectimposed,beshouldno such sentencetained that

that, under the statute andandindicated;guilty to the extentnot
a trial. But thisparties jurythe toguilt, putofgeneral pleahis

it, because the stateupon notinsisteddefendantwas because the
in ofjurya trial the face hisentitled tothat itmaintained was

willingness to to the sentence.submit
by the courtwere excusedjurorsexception,2. severalSubject to
not athey could returnsubstance, thatthey instated,because
punishment.capitalofimpositiontheinvolveverdict wouldwhich

right to have such men sitdefendant’sarguedIt that it theis was
impositiondrawn;to that the ofchanced beupon theythe ifjury

and thosejury,the thereforeoptionalnow withpenaltythe death is
theimpartial jurorsare withinimpose anyit in casewho would not

a ofargument misconceptioninvolvesmeaning of the law. The
legislative capital punish-whetherquestion,the law Thewhat is.

from the law-abolished,ment has not been transferredshall be
penaltythat the death bemakers the still is shalljury.to The law

Uponof a as to demand it.imposed if crime characterthe be such
theis entitled to exerciseissue,this the as well the accusedstate as

A declares that he cannotjury. jurorof the of the whojudgment
question not and shouldjudgment upon that is indifferentexercise

pre-goingof the jury-roomnot be to Instead topermitted serve.
gohe wouldpared weigh argument,to the evidence and consider

puta had beenfully up regardmind made to whatwith without
during can morehim trial. “No case of unfitness bebefore the

has con-juror opinions,clear than such or suchone where the holds
that, acting opinions scruples,or hescruples, uponscientious those

land, theyfarcannot and of the aswill not execute the laws so
”depend 536,N. H.upon jury. State,of Pierce 13the action the v.

555, 556.
juror toscruplesConscientious the hesitatewhich would cause

impose ifdisqualify him,to stillpenalty mightthe death not he
opiniondeclared that he could and An thatwould observe the law.

capital punishment ought might not be cause forto be abolished
excusing law, althoughjurorthe to thepreparedwho was enforce

passed,he did not in it. are andbelieve But when these limits the
juror inability is, torequiresdeclares his to act as the law —that
exercise some to hejudgment matter be tried —then isupon the
plainly disqualified.

It the of to ofduty inquire jurors’was the court to as the state the
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to ofsubjectminds this and excuse such as wereupon them found
to closed to the to Ithave their minds matter be tried. was not

of jurors everythat the the should innecessary answers instance
allbeyondmental state Itdemonstrate such doubt. was the

province of the court to find from thethe evidence whether fixed
in Railroad,determination fact existed. March v. 19 H.N. 372.

like the verdict a jury, only“Their decisionstands of to be reversed
againstwhen it law andmanifestly Pike,is evidence.” State v. 49

50399, Jones,N. H. v. N. H. v.407; 369, 381; Sawtelle,State State
urged66 in argumentN. H. 488. It not theis that evidence did

finding necessarynot legalwarrant the to the conclusion that the
jurors should be excused. isThe contention that the ofconclusion

farlaw was unsound. as the exception groundsSo .rests theupon
which itargued,have been is overruled.

may fairly questionBut the beexception presentsaid to the of
the sufficiencyof andevidence, considered,the this matter has been
although urged byit was Annot counsel. examination of the
testimony jurorsof eightthe forwho were excused this cause shows
that of theymost them in terms not astated that could return
verdict capital anyfor inpunishment case. The others stated and
reiterated opposition capital punishment anytheir to “in incase”

positive a finding theyform to aas warrant that had a fixedSO
touchingdetermination the matter There noto be. tried. was

request that interrogatedthese be further tojurors determine
whether, notwithstanding theyviews, thought theytheir stillcould
weigh passthe and judgmentevidence it.upon Their statements

positivewere qualificationand without or suggestionemphatic,
that jurorsthe render a capital punishment anycould verdict for in
possible entirely findingcase. It clear a uponis that such evidence
that a juror was not indifferent cannot here. con-be reversed This
clusion renders it tounnecessary whether the of adecide triers
juror’s indifferency might disqualifiedsolelyfindnot him because of
his opinion upon questionthe of capital punishment, even when
he his ability purposedeclared and anpass judgmentunbiasedto
upon presentedthe case at the trial.

questionsThe exceptions to calculated to ascertain the state of
jurors’the questionminds theupon capital punishmentof are

disposed byof what has been said ofupon disqualifica-the matter
tion. subject byThe was one to be tried court,out the as the triers
of the jurors’ indifferency, and testimony jurorsthe of the them-
selves was admissible evidence.
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argumentclosing for theto thewere also takenExceptions3.
the -defendant’s counselafirst is to statement thatThe■state.
An examination of thejurors’ courage.challengesought to the

inhad abundantthat the statement basisof the trial showsrecord
of en-argumentand has beenscopethe purposeand unlessfact;

a challengebo that suchmisunderstood, expectedit could nottirely
gotobe unanswered.would allowed

of argumentthe the whereinparttoexceptionThe other relates
prey,and of andto beasts it wasthe defendant likened verminwas

protection society frombe for the ofurged that he should executed
rightstheuponand The limitationspossible progeny.hishimself

argument juryin to the have been often dis-and duties of counsel
aand understood. Unless there becussed in this state are well

inlaw,or of the matter is not reviewable thismisstatement of fact
228, ofRailroad, H. 234. No claim trans-Pipercourt. v. 75 N.

respect presentin made in the instance. Theeither isgression
“to arouseargumentis that the tended bitternessposition taken

”in minds of the If thisfeeling engender prejudice jury.of and the
in law,for a verdict for error itdisturbinga reasonwere sufficient

present questionsandopen field,a broad and indefinite wouldwould
by those were notsatisfactorilynot be dealt whothat could with

“ In no a been asidepresent at the trial. case has verdict set when
on evidence related tothe remarks of counsel were founded which

issue,a no form the statement,material matter what the of how
forcibly put, prejudice juryit it to -the inwas or how much tended

Story Railroad, 364,favor of his 70 H. 387. Theclient.” v. N.
a repu-wifeundisputed evidence showed that the defendant’s was

hard-working woman; guiltyhad oftable, that the defendant been
by headultery young him;a thatgirl, pregnantwith who was

itspoison bythe to and sat and watchedwife,administered his
help, he calledupon beyondeffect her until certain she was when

hadneighbors, stating sick;in and that hethe that his wife was
toolanguageno for he If can berepentanceshown what had done.

a crime,comparison strikingsevere or too to- characterize such
byneither in this instance.employed attorney-generalwas the

Exceptions overruled.
All concurred.


