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age may byperson’s proved testimony.A be his own
parents adopted daughter may testifyanThe of as to the date birth, uponof her

given bythem the child’s auntinformation who has since deceased.
capacityone offered as a witness has sufficient testifymentalWhether to is a

byquestion of fact determinable the trial court.
statutory rape,Upon of prosecutrix bya trial for evidence advances made to the

respondent subsequentat a time to the alleged.inthe offence indictment,the
indicating prior improper them,relations between tendingand is admissible as

theory guilt.the state’s ofto corroborate
respondent charged statutorythe makes no claim that a rapestate withWhere

opportunity offence,commit the prosecutrixexclusive tohad evidence that the
properly. familiar other men iswith excluded.was

respondent permittedcannot be juryfor a to state penaltyto theCounsel the
charged.prescribed for the offence with which his client is

Indictment, statutory rape.for Trial juryby and verdict of
term,from the Novemberguilty. 1914,Transferred of superiorthe

by exceptionsBranch, J., upon to thecourt admission and exclusion
permitto a toevidence,of refusal counsel to penaltystate the to the

charge.jury, and to the The facts are stated in opinion.the

Chellis, solicitor, MoynihanFrank 0. and James A. Moyni-{Mr.
orally),han for the state.

Kinney,& for the defendant.Hurd

allegedPeaslee, J. The crime was to have been committed
girl yearsa underupon age.feeble-minded sixteen of She was an

child and had been known to heradopted adoptive parents since
yearssupposed to be three old. Subjectshe was to exception, they

agepermitted to state her and the birthday.were date of her The
of their information-were bysources statements to them her aunt

at the time of(who trial), appearancewas dead the her theywhen
her,knew and the time when puberty.first she arrived at The

of consequence-latter circumstances are littletwo in case,this for
allegedoffence to have beenthe is committed thanless two months

prosecutrix’s birthday.the sixteenthbefore
Ordinarily, any of a family permittedmember is testifyto to

familyof ofhistory, including, course, agematters facts as to or
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the rulenecessary to determine whethernotIt isof birth.date
age inby personthe that the whose wasfactinapplicablemadeis

familyof to which thea themembernot becomequestion did
historyin heryears after the eventuntil threebelongedwitness

ofplace. informa­testimony took The sourcerelatedto which their
by appearedIt that thethe evidence.fullytion was disclosed

August 8, 1888,of birth asprosecutrix’sthethe datefixedwitnesses
herbythe fact aunt. Thetold that washad beentheybecause

to that thethe evidence the date was auntof aswhole substance
being her statementdead,The aunt wasit was as stated.said

White, 482;29 H.Emerson N. Waldron v.v.properly received.
presen­error in the378. If was technical371,4 N. thereTuttle, H.

none inevidence, The juryof there was substance.tation this
parentsadoptive neither hadthat the norhave understoodmust

knowledge inany personal of the fact question,toclaimed have
theupon competenttheir belief declarationtheyand that based

of the aunt.
testimony pedigreewhich as to isupon admittedThe theories

ofBy positiveharmonious. most them thewhollyare not state-
byquestion adoptive parentsof in these bement the fact would

Wig. Ev.,2 s. 1489. prece-Whether thesereceived as evidence.
followed, or thewhether stricter limitationdents should be some-

theapplied,should be here woulduponinsisted result be thetimes
same.

permittedprosecutrix testify, subjectwas to to theThe defend-
question of herexception. capacityThe ofant’s mental was one

presidingby justice. Daythe Day,fact to be v. 56 H.decided N.
that of316. she sufficient capacityThe conclusion was was based

warranting finding andupon theevidence therefore not toopenis
H.Sawtelle,v. 66 N. 488,revision here. State 502.

totestimony ageThe of her her inadmission as own was accord-
“Strictlyance onespeaking,with the best authorities. cannot

age except upon hearsay information;know his exact for he notis
capable knowing this,of anything,or an appreciableuntil time
after practically person’sbirth. But a pointbelief on this ahas
satisfactory basis. Courts have commonly preferred to accept

practical certaintythis rather than to nicety.”on academicinsist
Wig. 667,1 andEv., s. cases cited.
Several witnesses testified to prosecutrix byadvances made to the

theythe defendant when met at a time subsequent to the ofdate
allegedthe offence. The of partiesconduct the at this time was
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improperthey probablythat had hadindicate relationssuch as to
theorythe of theto corroborate state’sbefore, and thus tended

ofguilt. no error in the admission thisThere wasdefendant’s
evidence.

prosecutrixtheproveoffered to that was seenThe defendant
question.men the time inhome other at aboutaway from her with

urged uponof thethe evidence isexceptionThe to exclusion this
the hadground claimed that defendantthat the witnessesstate’s

pregnant timeprosecutrix at theopportunity. The wasexclusive
true, theposition wereof and if the claim as to the state’strial,the
taken nogrounded. But the state hadexception be wellwould

theupon questionthere wasposition. Such evidence as wassuch
uponbrought by the counsel cross-examination.out defendant’s

is, therefore, whether the evidenceupon exceptionThe question this
partici-in with his own“guilttended to another inconsistentshow

Wren, 361,77 H. 363. It ispation the crime.” v. N.in State
slight tendency inoffered had butapparent that the evidence

asexclusion was not erroneousthe direction and that itsdesired
paternity of theat was not thequestionmatter of law. The issue

the defendantprosecutrix,of but whetherchild, nor the consent the
had intercourse with her.

thepermissionof to toto a refusal stateexceptedCounsel also
argue thatand nowjury for the offencepenalty prescribedthe

more evidence shouldpermitted becausesuch bestatement should
athan of trivial one. How-of a crimerequiredbe to convict serious

philosophy,may in morals orbeever well founded the contention
beyond ais, proof reasonableit in The ruleplaceno the law.has

in theduty performhad no to assess-jurydoubt in each Thecase.
to what itno occasion knowpenaltyof the and thereforement

from theirmight of matter considerationThe exclusion thisbe.
state.practicein uniform in thiswas accord with the

to theonly questions ascharge presentsexceptionThe to the
disposedandage isprosecutrix’sof of theadmissibility the evidence

of thein the admissionbyof there no errorthe conclusion that was
evidence.

Exceptions overruled.

All concurred.


