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Plummer, exceptionsJ. The no questions Theyraise of law.
are uponbased the claim that the trial court did not find in accord­

weight weightance with the of the evidence. The of the isevidence
finallyfully by court,and findingsdetermined the trial and the of
relatingthe bycourt thereto not bewill disturbed this court. Pit­

Mauran,man H. 230; Berry,v. 69 N. v. N. H.Wilbur 71 619.
Furthermore, if plaintiff questionthe desired to theraise that the

byfacts found by evidence,the court were not warranted the she
should have made objectionthe at the trial. isobjection“This not

bytransferred general exception-the to the verdict, and was waived
by the the question bysubmission of issue raisingwithout the the
appropriate Tilton,motion.” v. 602;Tilton 74 N. H. Farnham v.
Anderson, 405;74 N. H. Elwell v. Roper, 585;N. H. Head &72
Dowst Co. v. Club,Breeders’ N. H.75 449.

Exceptions overruled.
-All concurred.

)Grafton,
5,Oct. 1915.

Isaac S. Weeks v. Cushman-Rankin Co.

personalIn injuries brought liabilityan employers’action for under the act
(Laws 1911, 163), upon prove negligencec. it is incumbent the defendant to on

part plaintiff.the of the
right plaintiff injuriesThe personal questionof the in an action for to have the

negligence juryby depend uponof his determined a not whether he tookdoes
every possible precaution accident,to avoid the but exercised carewhether he

may regarded personto ansuch extent that his aconduct be as that of of
average prudence.

A proper doingservant who has been instructed as to the certainmethod of
upon chargeable negligencework a steam-boiler is with matternot as of law

injury performingif he suffers the inwhile same service a different manner
by experienced millwright charge work, uponandirection of in theof whose

knowledgesuperior he relied.

Case, negligence, broughtfor chapter 163,under Laws of 1911.
by juryTrial and for the ofplaintiff.verdict At the close the

plaintiff’s evidence the for a ondefendants moved nonsuit the
ground that the plaintiff ordinarynot in the ofwas exercise care
at time ofthe the and at the of allaccident, close the evidence
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Both motionsin their faVor.a verdict be directedthatthey moved
excep-excepted. Otherthe defendantsandpro form,a,deniedwere
argu-orurged in oralnot briefby the weretaken defendantstions

1914, superiorof theterm,Septemberthefromment. Transferred
G. J.by Pike,court

had then1913, and beenJuly 20,oninjuredwasplaintiffThe
in theoffireman the steam-boilerasyearsnineforemployed

hisBath. A time beforemill in shortdefendants’ leather-board
coversmanhole and handholetheremovedinjury the defendants

duringcleaning his absenceit; andofpurposefor thefrom the boiler
onthe nuts theupand turnedthe coversreplacedtheir foreman

possiblefarplace,in as it wasasholding the coverscrow’s-feet
gaskets.in the warm thepressure boiler toto do so without steam

notto that the foreman didproveplaintiff’s evidence tendedThe
gasket packingand the ormanhole coverproperly thereplace

theedgethe of the cover and insideplacedwhich was between
had beena week theof For defendantssurface the boiler. about

onordinarily used, andgaskets theyof the whichout asbestos
belting.gasketmade a from rubberthe foremanthis occasion

eighth thick, thatgasket of an inch whileoneThe asbestos was
eighths Thebelting of an inch thick.from the threemade was

gasket wastheplaintiff’s proveto that rubberevidence tended
a proper packing.not

warmingpossibletightening much withoutAfter the nuts as as
Drury charge ofto finish-packing, the foreman one takethe called

Drury awasing packingwork had been warmed.that after the
employedtwenty-fivemillwright years’ experienceof had beenand

mil] being nearly everyto repairs years,in for nine calledmake the
twenty-day forpurpose. plaintiff had known himfor that The

aon fire had beenyears. plaintiff dutythree theWhen came
Druryboiler, pressure.started the no steamunder but there was

tighten the nutsplaintiffdirected the to and towatch his steam
on manholetopthe handhole on of the on thecover boiler and also

Whilefront, pounds pressure.cover in when there was about five
makingthe his returnDrury Uponsteam was went to supper.

safetyjustand he valveboiler-house,as reached heard thethe he
top comingon of the downboiler off plaintiffblow and saw the

thefrom the oftop boiler, tighteningthe he hadwhere finished
on plaintiffnut toDrurythe told thehandhole cover. then

tighten the plaintiffon startedcover,nuts the manhole thewhich
to do inDrury holdingwhile thebeneath him crow’s-footstood
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place. tightenedplaintiffThe the nuts in just waythe and manner
Drurythat directed him. The plaintiff tightenedhad the onnut

the cover,left-hand of the the packingside when on that side was
blown byout and he burned and escaping.steamwas scalded and
water.

a steam-gaugeThere located at the rightwas of the boiler in
floor,front eightand or nine feet the byabove which could be seen

one standing in front of if he looked right.the boiler to the There
nowas to the pressureevidence as steam at the time of the accident.
safety was poundsThe valve set to blow off at 115 and offit blew
Drurywhen supper,returned from but the accident did not happen

until thirty Inminutes later. the themeantime chambersmoke
doors had open, which tends pressure.to lessen the steambeen^
The plaintiffdefendants’ foreman that thetestified had assisted

in packinghim the tighteningmanhole andcover nuts on thethe
many times; plaintiffcrow’s-feet that he had the tightentold not to

eightthe nuts when there more than to pounds pressurewas ten
on the boiler, tightenand had also him todirected the on onenut
side a little and then the nut on the other so to theside, as draw

evenly.cover gaveThe Drury authoritydefendants to call to his
ofany regularassistance the employees, presentand in the instance

drawingdirected tohim see to up the manhole to have thembolts,
draw again, judgment.the bolts and to use his

The negligence of complainsthe the ofplaintiffwhich is use
improper packing, improper gasketthe ofplacing the and crow’s-
feet, Drury’sand tightendirections to him the theto nuts under

deny they negligentcircumstances. The that were anddefendants
say theythat if atDrury responsiblefault are not forwas his
negligence. They plaintiff negligentfurther claim that the was
in attempting upto the pressurescrew nuts when the theof steam

high,was so in tightening completely,and one nut ofinstead
screwingup the anuts little at a time.

WrightFred (Mr. orally),S. and & Veazey WrightOwen for the
plaintiff.

Fred Edgar (Mr. orally),C. Cleavelandand SmithW. Smith for the
defendants.-

J.Plummer, uponThe thedefendants admit that evidence
jury they onlythe find negligent.could that The claimwere



Company.v. 29WeeksN. H.]

argument isor in oral thatby in their briefthe defendantsmade
contributory fornegligence and thatguilty ofplaintiff wasthe
is therefore assumed that the otherrecover. Itreason cannot

waived,at trial are andby the thetaken defendants■exceptions
plaintiffthequestion for consideration is whether wassolethat the

being brought 1911,under the ofLawsnegligent. The action
proof uponis the defendants to show163, the burden ofchapter

part plaintiff.ofthe thenegligence on
negligent inquireis toplaintiffthe wastest to decide whetherThe

in the circumstancesordinary prudence, placeda sameif ofperson
done what he did. Davis v.plaintiff was, would havethethat

85;Railroad, 53,70 N. H.247, 252;N. Smith v.Railroad, 68 H.
right208, plaintiff’s214. The toCompany, 77 H.Boody v. N.

by anegligence jury doesof his determinedquestionthehave
every precaution he could todepend upon he tooknot whether

ahe exercised care to suchaccident, but whetherprevent the
regarded as that of a man ofmight bedegree his conductthat

Railway, 70 H. 170.prudence. Bass v. N.average
tighteninghad beenplaintiff justoccurred thethe accidentWhen

side of the manholeup nut the on the left-handthe on crow’s-foot
tighten up by Drury,the nut who wasHe tocover. was told

wayjustin thecharge work,of and he did itpresent had theand
Drury ato it. mill-Drury him do wasand manner that directed

millwrighthadtwenty-five years’ experience and done thewright of
nearly everygoing thereyears,for the defendants for ninework

twenty-him forday purpose. plaintiffThe had knownfor that
fireman for defendants forand had worked as theyears,three

Drury had done theiryears, during periodthe same thatnine
millwright work.

Drury millwrightaplaintiff that wasunquestionablyThe knew
millwrightall thelong experienceof and that he had done work

plaintiff hadduring yearsfor that the beenthe defendants' the nine
aDrury vice-principalemployed by them as fireman. wasWhether

knowledgea he a man whoseplaintiff,or fellow-workman of the was
they superior to of thedoingof was much thatthe work were

knowingplaintiff,plaintiff, chargeand he in of work. Thewas the
athis, right Drury tightenhad to tell him toassume that would not

up reasonablyit safe to dothe nuts on the crow’s-feet unless was
so, dangerousnor direct him it in a manner.to do

customarymay plaintiff it was not toIt be that the knew that
up pressureturn as muchthe nuts on the there wascrow’s-feet when
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in at of accident,the boiler as there was the time the and that he
inhad been instructed when and upwhat manner to screw the

nuts; upon actingbut this occasion he was under the direction of a
experienced millwrightskillful and charge,who had the inwork

exactly do, relyinghe as he was told upon superiordid to the
knowledge millwright,of the and it cannot as asaid,be matter of

reasonably was,prudent man, placed plaintifflaw, that no as the
he did.would have done what

The circumstances in this case suchwere that reasonable and
might differ plaintifffair-minded men as to what the should have

done, and therefore a nonsuit or a directed verdict for the defendants
Lymanproperly Railroad, 200,was refused. v. 66 N. H. 204. The

conclusively prove the plaintiffevidence did not that was negligent,
in submittingand no casethere was error the to the jury.

Exceptions overruled.
All concurred.

)Strafford,
2, 1915.Nov.

Berry Barrington.J. v. BoardNorman School of

required transportasA is not matter of law to aschool board scholar who lives
walking schoolhouse,distancewithin reasonable of the unablebut is to walk

infirmity.physicalof athere because
transportof a toThe refusal school board a scholar is not as matter of law an

expenditurediscretion, purposeif the curtailabuse of for such would the school
depriveyear districtand thus the of a considerable sum otherwise receivable

state.from the

mandamus,for to requirePetition the to transportdefendants
to school. at Februarythe and from Trial theplaintiff term, 1915,

courtsuperior Pike,of the before C. TheJ. court found that if
on facts hereinafter stated the defendantsthe were bound as matter

transportation plaintiffof furnish for the writlaw to the should
denied,issue, but otherwise it should be and ques-transferred the

of law sotions raised.
mileplaintiff lives one from the ifThe schoolhouse and well could

he aeasily there, physical infirmitywalk but suffers from which
transportation if is tonecessitates his he attend school. The

plaintiff'sclaim that since the distance from thedefendants (1)


