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corporation. The decree does not impose a lien upon the specific
property, which may have passed to a bonae fide purchaser. It
merely charges one who wrongfully received the property for what
was 80 received.

The fact that the stockholder has disposed of the specific property
transferred to it does not alter the legal situation. When it took
the property it became chargeable for the value thereof, and its
liability is not decreased by the fact that it has sold the property
and now holds the proceeds of the sale. It is not necessary to
determine whether the transfer violated the law in other respects.

Lizception overruled.
All concurred.

Hillsborough, }
Nov. 2, 1915,

Anson G. Oscoop, Adm’r, v. Wiriam H. MAXWELL.

Where an accessible witness of a transaction is nob called, either party may
properly argue that his opponent did not summon him because his testimony
would have been unfavorable.

Where it is a reasonable inference from the evidence that an eye-witness of an
accident could have testified fully regarding it, that conclusion may be stated
in argument as matter of fact.

If instructions to & jury embody a plain and correct slatement of a rule of law,
with a modifieation applicable to the facts of the particular case, it is not
sufficient ground for a new trial that in commenting upon the evidence the
rule was repeated and the qualification omitted.

Where a boy is injured by collision with an automobile while illegally coasting
upon & city street, the owner of the vehicle is not liable therefor if, after his
discovery of the danger, he could not prevent the accident by the exercise
of ordinary care.

Casg, for negligence. Trial by jury and verdict for the defendant.
Transferred from the January term, 1915, of the superior court by
Branch, J., on exceptions to argument of the defendant’s counsel
and to instructions to the jury, the facts relating to the latter
exception being stated in the opinion.

The plaintiff’s intestate, Elphege Demers, a boy five years old,
while sliding with his elder brother on a double-runner down Dean
street in Manchester, and around the corner into Canal street,
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collided with the defendant’s automobile and was killed. Just
before the collision the automobile was proceeding in a southerly
direction down Canal street and was approaching' Dean street on
the westerly and right-hand side of Canal street.

It appeared in evidence that Joseph Dionne, a boy twelve or
thirteen years old, was standing near the corner of Dean and Canal
streets, in a position to see the collision; that he had been sliding
with Donat Demers, brother of the deceased, before and on the day
of the accident, and walked home with him after it happened; and
that he was in the court-room with Donat on the first day of the
trial, when the plaintiff’s case was being introduced. It was Dionne
who was referred to in argument by the defendant’s counsel, as
follows: “It appears in this evidence, according to Miss Fortin, that
there was a boy who walked home with Donat after this accident
happened. She was at the corner at the time of the accident—right
there on the corner. She saw him afterward and found out who he
was. That boy was Donat’s playmate; that boy was here in this
court-room yesterday with Donat; that boy is just as capable of
telling you the facts of this case as any one. If anything could
have been told you to help Donat, that boy would have been put
on the stand by the plamtlff »” To the foregoing remarks the
plaintiff excepted.

Osgood & Osgood (Clinton S. Osgood orally), for the plaintiff.

Taggart, Burroughs, Wyman & McLane (Mr. Wyman orally), for
the defendant.

PrummEeR, J. Arguments like the one to which exception was
taken in this case are frequently made when a party fails to place
upon the stand a seemingly available witness. The inference in
such case is that the testimony of the witness would be unfavorable
or of no value to the party failing to call him, and comments to that
effect are legitimate and proper. Mitchell v. Railroad, 68 N. H.
96, 116; Lambert v. Hamlin, 73 N. H. 138.

The plaintiff especially objects to the following words: “That boy
is'just as capable of telling you the facts.of this case as any one.’
The plaintiff says that there was no evidence to warrant this state-
ment. It appears that the boy, who was in the court-room when the
plaintiff’s evidence was being introduced, stood near the corner of
Dean and Canal streets. When the accident occurred he was in full
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view of it, and was not merely a casual by-stander, but was a play-
mate of the boys involved in the accident, and presumably being a
boy of nofmal faculties, it is probable that he saw the accident and
could have told about it. The form of the statement is not objec-
tionable. Where an inference can properly be drawn, the conclusion
may be stated as a matter of fact. Lord v. Ratlway, 74 N. H.
295, 298. If the statcment objected to had not been warranted,
it was not of such a character as to render the trial unfair to the
extent that the verdict should be set aside. The plaintiff had the
closing argument; and had he thought that this statement of the
defendant was likely to influence the jury against him, he could
have destroyed its effect by replying that the defendant apparently
knew all about this boy that was in a position to see the accident,
and if his testimony would have aided him he would undoubtedly
have called him as a witness.

The court instructed the jury, in substance, that it was for them
to find whether the plaintiff’s intestate was sliding upon a street
in the thickly settled portion of the city to the danger of travelers;
if he was, his conduct was illegal; and if this illegal sliding caused the
accident or partly caused it, the plaintiff could not recover. This
instruction was repeated with this addition: That the plaintiff could
not recover “unless after the danger of the collision became immi-
nent and known to the driver of the car, he could have avoided
the accident by the exercise of reasonable care.” The court also
stated to the jury twice in the course of his charge that if the plain-
till’s intestate was sliding illegally, the plaintiff could not recover.
At the close of the charge the plaintifl excepted “to instructions
given to the effect that the plaintiff cannot recover if the boys were
sliding illegally.”

It is probable from the instructions given that the jury understood
that in order to defeat the plaintiff’s action, the sliding of his in-
testate, if illegal, must have caused or partly caused the accident.
They were clearly so told when the law relating to the matter was
first stated to them and again later in the charge. The fact that the
court in referring to this matter again did not add the qualification,
that the illegal sliding must have contributed to cause the accident
to bar the plaintiff’s recovery, does not indicate that the jury
understood that they were to disregard the instructions he first gave
them.

As was said in Belknap v. Wendell, 36 N. H. 250: “If suitable and
legal instructions are given to the jury, it is no cause for a new trial
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that the judge, in referring to or repeating those instructions, as
applying to some portion of the evidence upon which he is com-
menting, does not again repeat those qualifications. It must be
understood that the jury have sufficient intelligence, after a legal
principle has been correctly stated, with its proper qualifications,
to understand, when the judge has oceasion again to refer to the
principle, that he must mean to speak of it as subject to the same
qualifications he had before stated. It cannot be supposed that
any jury could so far mistake a judge as to suppose that after he had
once laid down a rule of law, with qualifications and exceptions, he
could intend immediately after to state the same rule without
any qualification.” Saltmarsh v. Bow, 56 N. H. 428; State v.
Newman, 74 N. H. 10, 19. Considering the charge as a whole, we
think the jury were not misled; therefore the verdict will not be set
aside. Lord v. Lord, 58 N. H. 7, 11; Saucier v. Spinning Mills, 72
N. H. 292, 297; Charrier v. Railroad, 75 N. H. 59, 64.

Although the charge was adequate, assuming it was necessary to
instruct the jury that the illegal sliding wholly or in part caused
the accident, nevertheless, as the case is understood, we believe it
would not have been error for the court to have instructed the jury
that if the plaintiff’s intestate was sliding illegally the plaintiff
could not recover. The situation in the case was such that it was
not necessary to add to the above, if the illegal sliding caused or
partly caused the accident the plaintiff cannot recover. While this
statement is correct as an abstract proposition, it has no application
to this cause, and therefore it was not necessary to give it.

“A judge is not bound to instruct the jury upon an abstract
proposition; and before he can be required to give particular instruc-
tions, there must be evidence, relevant and pertinent, on which
to found them.” Woodman v. Northwood, 67 N. H. 307, 309;
Goodrich v. Railroad, 38 N. H. 390, 397; Hersey v. Hutchins, 70
N. H. 130. In the transferred case the following statement is
made: ‘“It appeared that he [meaning the brother of the plaintiff’s
intestate, who was steering the sled] was unable to control the
double in attempting to make the turn.at the time of the accident,
and that when the double-runner was at a point from fifteen to
twenty-five feet from the automobile, the double left the rut it
was going in and went straight toward the auto, and that the
defendant and his chauffeur were unable to prevent the accident
after they realized the boys’ position of danger.”” From this
statement it is assumed that it conclusively appeared at the trial




N. H.] CrosBY v. CHARLESTOWN. 39

that the defendant, after he discovered the dangerous position of
the plaintiff’s intestate, was unable by the exercise of reasonable
care to avoid the accident. If the defendant after he knew of
the dangerous situation could have prevented the accident by due
care, then the defendant’s negligent conduct would have been the
sole proximate cause of the accident. Cavenaugh v. Railroad,
76 N. H. 68, 70. But as the defendant could not have prevented
the accident after the danger became imminent, then the sliding
of the plaintiff’s intestate must have contributed to cause the
accident, and if illegal, the plaintiff could not recover.

Exceptions overruled.
All concurred.

Sullivan, %
Nov. 2, 1915.

Joun CrosBY & ., Ez'rs, v. CHARLESTOWN,

For the purpose of taxation, the property represented by stocks, bonds, and notes
has its situs where the owner has his domicile, and not where the documen~
tary evidence of it happens to be deposited for safe keeping.

Intangible property rights which have their situs here because of the owner’s
residence are not transferred to others by his death, but remain subject to the
control of this state and to taxation here until in some way removed to another
jurisdiction.

Power to provide for the administration of an estate necessarily implies power to
protect and preserve it until administration can be effected; and the rights of
protection and taxation being reciprocal, there is no constitutional objection
to the assessment of a tax against property in the interim between the death of
the owner and a grant of administration upon his estate.

A tax rightfully assessed against the property of a deceased resident is not {0 be
abated because another has been levied and paid in a state where ancillary
administration was granted,

Prior to his appointment by the probate court and the filing of a bond, an execu-
tor named in a will is not to be considered as having that trust, has no control
over the testator’s estate, and cannot be regarded as the owner thereof for the
purpose of taxation.

The original administration of an estate is that granted in the jurisdiction where
the decedent was domiciled at the time of his death, and by which the repre-
sentative acquires probate title to all the personalty, wherever situate; while
an ancillary administrator is vested with title to only such personal property of
the decedent within his jurisdiction as may be considercd assets for the purpose
of administration therein.




