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ofdangerous positiontheafter hedefendant,the discoveredthat
by exercise of reasonabletheintestate, was unableplaintiff’sthe

ofafter he knewIf the defendantaccident.to avoid thecare
by duethe accidentpreventedcould havedangerousthe situation

thenegligent conduct would have beenthe defendant’scare, then
Railroad,Cavanaugh v.cause of the accident.proximatesole

preventedcould not haveas the defendantBut68,76 N. H. 70.
slidingimminent, then thedanger becameafter thethe accident

to cause thecontributedintestate must haveplaintiff’sof the
plaintiff could not recover.illegal,if theaccident, and

Exceptions overruled.
All concurred.

)Sullivan,
2,Nov. 1915­.

Crosby a., Ex’rs, v. Charlestown.John &

by stocks, bonds,taxation, property represented and notespurpose theFor the of
domicile, and not the documen-the has his wherehas its site where owner

keeping.tary happens depositedbe for safeevidence of it to
Intangible property rights here of the owner’shave their site becausewhich

subjectby death, remain to theare transferred to others his butresidence not
way anotherhere until in some removed tothis state and to taxationcontrol of

jurisdiction.
necessarily implies powerprovide toadministration of an estateto for thePower

rightseffected;preserve and the ofprotect it until administration can beand
objectionbeing reciprocal,protection and taxation there is no constitutional

against property the death ofof a tax in the interim betweento the assessment
grant upona of administration his estate.the owner and

against propertyrightfully to beof a deceased resident is notA tax assessed the
ancillarypaid in aanother has been levied and state whereabated because

granted.administration was
by probate filing bond,appointment a an execu-his the court and the ofPrior to

having trust,in a not to be considered as that has no controltor named will is
estate, regarded the thereof for thethe testator’s and cannot be as ownerover

purpose of taxation.
granted jurisdictionoriginal an in theThe administration of estate is that where

by repre-death,domiciled at the time of his and which thethe decedent was
probateacquires personalty, situate;title to all the wherever whilesentative

onlyancillary personal propertyis title to suchan administrator vested with of
jurisdiction may purposehis as be considered assets for thethe decedent within

administration therein.of
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byIntangible rights uponproperty owned a deceased resident whose estate no
ancillarybeen effected are not assets foradministration has administration

bonds, merelystocks, situate,and arewhere the notes because such securities
bystate,are are thefound in that and taxable to estate the intown which the

at the time of his death.owner was domiciled

questionof ThePetition, for an abatement taxes. whether an
granted matter ofabatement be as law was transferred with-should

term, 1913, superior byout a November of courtruling from the the
J., upon the facts hereinafterChamberlin, stated.

plaintiffstheGilson,Edna M. of whose estate are the executors
September 14, 1912,at onwill,named in her died Charlestown

there, together furnitureleaving located with householdreal estate
Minneapolis, Minnesota,left real inclothing.and estateShe also

safety depositcontained in a inbonds,and and notes vaultstocks,
property, themselves,the hadcity. personalthat or securitiesThis

thirty legateesOf about named inkept this state.never been in
of At the date of herwill,her are residents Charlestown.six

ofa and had her domicile inthe was residentdecease testatrix
Charlestown.

many years.Minneapolisinhave resided forBoth executors
Minneapolis, plain-and allowed in and theapprovedThe will was

An authen-18,on November 1912.appointed executorstiffs were
for Sullivanprobatefiled in the courtcopy of the will wasticated

original4,, 1913,on administrationcounty Decemberin this state
they quali-plaintiffs executors, thereuponas andgranted to thewas

by law.required,fied as
against theof Charlestown1, 1913, the selectmen assessedApril

byrepresented the whichupon propertya the securitiesestate tax
inventoried, they wereand were asMinneapolis, whichkept inwere

in-“money hand,on atby herself, asyearthe before the testatrix
toplaintiffstax which the seekand it thisterest, deposit”;or on is

to thepropertyor were taxedsecuritiesabated. The samehave
paidplaintiffsand haveyear 1913, theMinneapolis for theinestate

tax.the

HollisParker, and Allen HollisM. Hosea W.Chase, {Mr.William
orally), plaintiffs.for the

ColbyandE.Kinney, and John Allen {Mr.&Colby,HurdIra G.
orally), for the defendants.Mr. Allen
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that theby plaintiffstheconcededin effectItParsons, C. J. is
stocks, bonds, andby therepresentedoí the deceasedproperty
death, her domi­her ather,to beforetaxedproperlyhad beennotes
in held on de­factweretheWhile securitiesincile Charlestown.
state, propertythethisactually innotwereposit Minnesota andin

enjoyhaveright to andproprietaryherby them, orrepresented
her domicile.place ofthem, in theof inheredusethe beneficial

intangibleright in suchtaxation, propertyherofpurposePor the
domicile, and not wherehad theshe herhad situs whereproperty its

propositionto be. This ishappeneditdocumentary ofevidence
toopen disputation.serious Bul­notthat it isso well established

N.Smith, 576;88 Y. Common­516; People v.Guilford, 59 Vt.lockv.
134Peebles, Ky.v.778; CommonwealthWilliams, 102 Va.v.wealth

Mackay155; Francisco,SanCo., 76 Minn. v.Mortgage121; State v.
300,Foreign-held Bonds, 324;on 15 Wall.392; State Tax113 Cal.

In theof casesHotchkiss, 100 U. S. 491. some it isKirkland v.
thana other that of the owner areintangibles in stateheld that

theylocation areof their when there foractualplacetaxable at the
deposit. unnecessaryButmerely for it isin and notbusinessuse

general case,rule in forexception to the this theto consider that
of were in Minnesota forstocks, bonds, and Miss Gilson safenotes

therefore, hermerely. were, taxable inkeeping They at domicile
situs there.property whose wasthis state as

complain April 1,plaintiffsof was assessedThe tax which the
againstand1913, death, was assessed her estate.after Gilson’sMiss

state,granted in and the taxNo had been wasadministration this
statutory contingencyforprovision the atunder the thatassessed

P.taxing representative S.,the no of thetime there was estate.
A56, 26; Exeter, 469, provisions.c. Kent v. 68 N. H. 470. similar

11,S. c.appears (1860), 12;in the law. Mass. G. s.Massachusetts
inDallinger Rep. questionv. 14 Fed. 32. The theRapello, case

anagainst appoint­cited related to a executortax assessed after his
saysand ofment; Judge Gray provisionof the the Massachusetts

present imposed:statute to under which the tax wassimilar that
provision permitting tax, appoint­. . the“The . before the

generallyof an be toadministrator,ment executor or to theassessed
dwelt, appearsof the deceased where he to have beenestate last

preventto personal property escapingintended the from taxation
altogether appointment, and to liabilitybefore such not extend the
of the ap­executor or administrator for taxes assessed after his
pointment.” upon (PutnamThe other reliedMassachusetts cases
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v. Middleborough, Gray209 456;Mass. v. Lenox, 598)215 areMass.
upon facts, questionthe beingsimilar property bywhat was held
the properlyexecutors to be againstso as taxable them in Massa-

againstchusetts. No tax has been plaintiffs.assessed the
argumentTheir appears be,to that on daythe of the assessment

of the tax they legalheld the title to all estate,of Miss Gilson’s
and being non-residents, taxno could properly againstbe assessed
the that had beenproperty They contend,hers. citing Common-

“wealth Williams, 778,v. 102 Va. Ann. Cas. 1.434: Certificates—1
of stock, bonds, and other of indebtedness,evidences being mere
symbols a propertyof of intangible, incorporealwhich consists the
right the creditorof to demand of his performancedebtors of their
obligations, are intaxable the state the resides,where owner thereof
no matter the situs of maywhere actual such of be.evidences debt
2. After the death of the of intangible personal property,owner
its for ofpurposessitus the taxation theis residence or domicile of

legalthe is the thereto,executor-in whom title although the actual
situs mayof the evidences of such property be elsewhere.” Con-
ceding to a questionthis be correct statement of law,the the is:

it appearDoes from the facts that plaintiffs,found the as executors
Gilson,of legal anyMiss had the title to propertyof the taxed?

They their upon theybase claim the fact that are named as execu-
tors in her will.

by EnglishWhile the law an executor many,could do indeed
most, acts to hispertaining office,except maintaining defendingand
suits, proofbefore of the or obtainingwill testamentaryletters
(2 Bl. in*507),Com. most of the American states he has no such
legitimate authority probate.before 2 Red. onlyWills 13. Not
is the executor tohere forbidden intermeddle with the estate of the

givendecedent until he has bond to judge,the one condition of
which payment legacy taxes,must be the of and succession but he
is not to “be considered havingas that trust” filinguntil after such

S., 188, 12, 13,bond. P. c. ss. 14; 1907,Laws c. In this case,86.
not being plaintiffsresidents the appointmentcould not claim the

rightas of and appointedcould not be opinionunless in the of the
court other appointment (P.circumstances rendered the proper S.,

188, 4; Pickeringc. s. Pendexter, 69,v. 46 N. H. 71), nor unless found
by probatesuitable S., 188,the court. P. c. s. 3; Corning,Carr v.

Although73 N. H. 362. an executor named in the haswill sufficient
appealinterest to maintain an from a probatedecree of the court

disallowing the (Shirley Healds,will v. H. 407),34 N. these statu-



Crosby 43v. Charlestown.N. H.]

ofgrant administrationthatit clear beforetory makeprovisions
him and court are forbiddenestate, theover theto he has no control

theHaving no control ofhaving trust.as theto himconsider
heldexecutor, he cannot beto be considered asand riotproperty

executor as wellof taxation. Thepurposesfor theto be the owner
his title fromstatute,of obtainsadministrator, by force theas the

469,H. 470.Exeter,Kent v. 68 N.the grant of administration.
heimmaterialappearsit to be whetherIn of his trustthe execution

Finney Barnes, 97or administrator. v.himself executorcalls
theEither term meansSmith, 97 Mass. 34.401;Mass. v.Sheldón

Tretheweyv. R.Helyar,of the L.representative deceased.personal
S., 188, s. 1.53;4 Ch. P. c.Div.

of in thistestatrix, an inhabitant CharlestownGilson, theMiss
duty14,on theSeptember 1912. It wasstate, died at Charlestown

provedin the to to be inof named cause her willthe executors will
days.thirty S.,P.countyof withinprobatethe court Sullivan

case,in thepurposesreasons or not disclosed187,c. ss. 3. For2,
of the notstatute,the and will wasthey disregarded the command

1913, a4,proved in of her domicile December overthe court until
Ifdispute being theyear later, tax in assessed in meantime.the

complied law, dulythe and the willprovedthe had withpetitioners
executors, they then haveappointmentand their as couldsecured

does or canquestionsraised the to what extent the law of the state
a oftax the of the estate of deceased in the handsintangibles resident

isstands, only questionAs the case thenon-resident executors.
theanythingsince the testatrix’s death had atwhether occurred

herliabilitytime of to free from to taxation here estateassessment
admittedly living.or it herany part of taxable to here while

action, one in­parties,Choses in after the decease of of the are
capable of any change duly appointeduntil the intervention of a
personal representative. Coburn, 663,Abbott v. But28 Vt. 670.

plaintiffsit theappears appointedthat had been in Minne­executors
sota, had of heldpossessionobtained the securities of the estate

onkeeping,there for safe and had been taxed therefor in Minnesota
January 1, fact hereproperty1913. The that to taxableclaimed be
may question is,be a taxsubjected foreignto is immaterial. The
as in Berry Windham, 289,stated v. 59 was the288,N. H. “where
plaintiff’s deposit legally taxable?”; Dover,in 59and Robinson v.

521, 526,N. H. the thesay: question is,court “The not whether
plaintiff’s isdeposit Massachusetts,taxed in it tax­but whether is
able in Massachusetts or in If taxableHampshire.New it were
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here, groundthe tax could not be abated on the that the property
wrongfully taxed in Massachusetts.” Itwas would be a strange

perversion justice rightfulof to hold that the tax here must be
abated of some other putbecause the assessors state have the prop-
erty there,on the for orlist taxation because the hasowner seen
fit to the taxpay Newton,there assessed. v. 67 H.N.Winkley 80.

being legally taxable to MisspropertyThe Gilson here in her life-
time, question bythe to be orappears whether since death the.her
legal upon plaintiffs,title has devolved the who are non-residents,

questions:so that it (1)is not taxable.. This involves two Whether
plaintiffs acquiredthe had at the time of the tax title as executors.

(2) illegal.Whether such a title renders the tax The second
question beobviously need not considered unless the first is answered
in the affirmative.

urged depositsIt “the and inis that securities inMinnesota
respect to tax was assessed on April 1, 1913,which the were in the

possession custody executors,actual of appointmentand the under
inas of of that state,executors the will the courts and theythat

thus all other of ownership.”had title and the incidents claimTJie
very skillfullyis indrawn. Nowhere the briefs is the claim dis-

tinctly grant gaveofmade that this administration the plaintiffs
property by papers preservedtitle to the in safetyevidenced the a

in possession papersvault that state. Lawful of bythese the
ingaveMinnesota custodians them Miss Gilson’s lifetime ho title

represented.to property custody gaveMere lawful no morethe
plaintiffs. Theytitle to the had title as executors to such property

only given byand such of ancillaryas was the decree administration,
alone, uponwhich facts pleadings it,the found and the before the

power grant. mayMinnesota court had to It abe fiction of the
law which the domicile ofconsiders the owner the situs for the tax-

intangibleation of it aproperty, supported bybut fictionis all the
forauthorities. To hold the situs taxation to bybe determined the

location of of a assumptionthe evidences title alone would baldbe
supported bjr authority.no It elementaryis that “the primary
probate jurisdiction wills,of and of everything pertaining to the

of estates, exclusivelysettlement is in placethe of the domicile of
(Leonardthe Putnam, 247, 250),deceased” 51v. N. H. and that the

personal property, administered,wherever still to beis distributed
in accordance with the law of the domicile. Goodallv. Marshall, 11
N. 88,H. 89. intangibleGilson’s property rights,Miss having
their situs here because of her residence, destroyedwere not nor trans-
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toThey subjectremained thestilldeath.by herto othersferred
here, wayinuntil some removedto taxationof andcontrol this state

Carter, H. 345.Mann 74 N.v.jurisdiction.from that
ofthe officer the stateadministratorthe is“thatIt has been said

inplaced possessionbypropertythat hisandappointing him,court
(Byers McAuley,custody of the court” v.in theof court isorder that

. . .that lawsand “the administration608,U. 616);149 S.
limiting thecourts,for the but lawsofmerely practicenot rulesare

andaafter the death of decedent therights and thatof parties,”
thereafter inadministrator, the estate “washisappointment of

ofcourt, whichcustody probatein of theof thecontemplation law
21Lavender, Wall.Yonleyo v.an ucer.”the wasadministrator

probate onlycourt attachesjurisdiction of the276, 280. If the
jurisdic­executor,of thatappointment anby theupon its exercise

of Theof the the state. statecustody byand are virtue lawstion
jurisdictionupon probateand confer courtshaving power to create

onlypower come fromresidents, that canof the of deceasedestates
uponrightfully belonging to the state thepropertycontrol of the

provide the administration ofof Power to fordeath the decedent.
protect preserveto and thenecessarily poweran estate involves

protec­rightcan the ofeffected;be andestate until administration
being constitutional diffi­reciprocal,tion and taxation there is no

in Inculty providingin of the thepropertythe taxation interim.
offor the of thedue administration and distribution estates its

death, might have that noneprovidedcitizens at the state but
appointed same, appearsresidents should be to administer the as to

29;the in Inbe some states. Frick’s 114 Pa. St. reAppeal,law
469;Estate 58 41 InNeubert, Gratiot, 357;S. C. Child v. Ill. re

Newman,164; 688,72 Cal. Estate 124. L.Stevenson, Cal. R. A.of —45
783; Cyc. it780, might18 96. Or that a non­providedhave been

appointedresident to administer of athe estate resident should
an official in thehave residence dwelt,town where the deceasedlast

state,or in for any purposeselsewhere the theconnected with ad­
includingministration of the trust, Commonwealthv.taxation.

Ky.Peebles, 121,-23 L.134 R. A. N. S. 1130.
The only legislation far necessary appearsso found haveto been

providingthe enactment of the statute assessment offor the taxes
in the interim between death Underand administration. this
statute, question maythe inlegislature,arise authoriz-whether the
ing the taxation of property generallythe of an to theestate heirs
of a decedent, uponthat a propertyintended tax should laidbe of
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legal by granttitle had secured theto the been ofthe estate which
living by competenta court ofperson jurisdic-to aadministration

material, however, appearsnot itquestion is unlesstion. That
partincomplained upon propertyof has been laid ofthat the tax

plaintiffs have secured sucli title.to thethe estate which
originalinprobatein that the this state wasIt is found the case

jurisdictionthefrom it follows that Minnesotadomiciliary,or which
grantgives jurisdictionof for theancillary. presenceThe assetsis

jurisdiction grantinIt immaterial which theof isadministration.
domiciliary inoriginal jurisdictionor is that whichmade; theis first
at Knight Hollings,death. v. 73 N. H.the was domicileddeceased

495, 499.
giventitle to all thedomiciliary, probate personalis estateBy the

ancillaryofsituate, “in the absence administration orsowherever
domiciliary orthe administrator executorstatutory prohibition,

possession goodsof and remove the or effectsauthority to takehas
or to a debt fromjurisdiction,in another collect dueof the decedent

voluntarily given give aresiding up paid,if or anda debtor therein}
discharge So, too,and therefor. . . . heacquittance maygood

a foreign corporation, corpora-stock in and theassignandsell
voluntarily by acceptingtoconsent its transfer the out-maytion

aissuing purchaser.”and new one to thestanding certificate
Railroad, 588, 590, cited;H. and Govev.v. 63 N. authoritiesLuce

disability domiciliaryunder theH. 503. The whichGove, N.64
merely inability rightsto enforce the oflabors isrepresentative

in another in the absence of aby jurisdiction,suitthe decedent
provisionsame. In this state is made forthepermittingstatute

by a foreign administrator,of his office in the stateexecutionthe
ancillary S.,of administration.formality 189,P. c.thewithout

are to be found in most states,Such statutes and23, 24.ss.
(1913),Minn. G. s.may be one in Minnesota. See S. 7302.there

necessary orancillary not,administration was suchBut whether
question plain-and the have thehad,was is: Whatadministration

thereby?obtainedtiffs
ancillary upon grantthe ofrepresentative, administrationThe

exclusively vested the to all thewith title assetshim, becomesto
ancillary representativeBut the title of thejurisdiction.thewithin

only of the decedent which is assets forpropertyto theextends
Grayson Robertson,therein. v. 122 Ala.of administrationpurpose

(2d ed.)Rep. 80; Eng. 931,13 Am. & Enc. Law330, Am. St.—82
necessaryis one of fromCyc. 1227. “It the deductions the18932;
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at the domicile ofadministrationto thisascribedgeneral character
administration is in itsauthorities, that suchthedecedent, bythe

ancillary administration isunlimited, theand whilegeneralnature
administration specialThat is. . .and limited.specialboth

decedenteffects of the asmerely personalto suchextendsbecause it
ancillary administration,place ofhis death in themay found atbe

• isoriginalof the administration commen­scope. .. thewhile
of the decedentpersonal estatethe whole whereversurate with

primarilyisancillary administration con­. . . Thesituated.
placeat the of ancillarydebts of the decedentonly thecerned with

onlyof the assets toand the administration theadministration, with
Mills,v.debts.” Cureton 13requisite payto such S. C.extent

700, 703, 705; Coburn,Abbottv. 28409, 416, 419,-36 Rep.Am. Vt.
Ramsay Ramsay,v.Wood, App. 44;1 D. C. 97 Ill.663; v.Willard

21.App. 270; 2 Red. Wills
ancillaryofassumed, then, grantthat the administrationIf it be

to exclude theplaintiff's propertyconferred title on the as fromsuch
state, the materialoperation inquirythe of the tax law in this is:

petitiondescribed in the was forpropertyof the assets ad-What
general rule of settled,in Minnesota? “The law is wellministration

founding simpleof administration allpurposethat for the contract
debtor; anddebts are assets at the domicile of the that the locality

purpose byof a for this is not affected a bill of exchangesuch debt or
having given it,promissory note been for because the bill or note

debt, merelyalter the nature of the but isdoes not evidence of it,
and the debt the lives,therefore is assets where debtor without
regard place payable.”to the where the same is found or Wyman

Halstead, 654, ancillaryv. U. “The109 S. 656. can-administration
not to into jurisdiction anybe allowed draw its assets not locally

2 21.situated within its limits.” Red. Wills “No authority to
which our attention has been called holds that the mere fact that

happenthe evidences of debt to fall into the hands of an ancillary
administrator, appointed placeat a other than the domicile of the

of the debtor,intestate or vests the title to the debt in him.” Moore
Jordan, 271, 276, Rep. 550,v. 36 Kan. Am. 554. The present—59

argument developed authority.has not such
grounds urgedNo other in support plaintiffs’have been of the

claim. It appeardoes not that the tax has been uponassessed prop-
erty to plaintiffs anywhich the could claim title under ofview the

“Stocks, bonds, safetylaw. and notes contained in a deposit
located in necessarilyvault” Minnesota are not assets for administra-
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anground appears requiringAs no abatementtion in Minnesota.
be,law, order mustas matter of tbe

Petition dismissed.
All concurred.

)Merrimack,
7,Dec. 1915.

George L.v. Hall.T. MorrisonEnos

finding plaintiffthewarrant the that insufficient toevidence deemedCertain
by bringfully employed theassumpsit defendant to about aof wasan action

purposeaccomplishrearestate, efforts to that inducedthat histhe latter’ssale of
compensationhe entitled to thepurchase property, and that wasthea of

agreed upon for that service.
credibilityweight the of witnesses arequestions the evidence andthe ofThe of

upon exceptionsupreme to the denial of acourt motionin thenot reviewable
directed verdict.for a

negotiationsactively participateagent in the finaldid forthat an notThe fact
conclusively employed byprove that he notwasof estate does notthe sale real

sale, what he did was not the efficienta nor that causethe to effectuateowner
of the transfer.

selling byreal Trial juryin estate. andAssumpsit, for services
April term, 1911,from theplaintiff. Transferredfor tbeverdict

J., exceptionon tbe defendant’sby Wallace, C.superior courtof tbe
a directed verdict. Tbe factsof motion forbisto tbe denial .are

opinion.in tbestated

(Mr. Doherty orally),Joseph Doherty forand J.Martin & Howe
plaintiff.tbe

George (Mr.andMassachusetts) Stone(of W.Bert G. Holland
for tbe defendant.orally),Holland

presented whether thesimple question isWalker, TbeJ.
injury returningto tbeauthorizewas sufficientevidenceplaintiff’s
$150ofsought to tbe sumHe recover underin bis favor.a verdict

himclaimed, employedit tbe defendant towhich,by isa contract
afterward sold.defendant himself Tbetbewhicha woodlotsell

following time in Febru-facts: Someto thetended showevidence
agent, aa real badwho was estate conversa-plaintiff,ary, 1908, tbe

regard lot,to of and ain tbe sale bis asthe defendanttion with


