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)Merrimack,
7,Dec. 1915.

Appeal Henry Woodburyof W. a.&

though by special permitA national bank authorized to act as administrator a
(38pursuant p.to the federal reserve act 262, (k)),issued U. S. Stat. s. 11

office,appointed 1915, prohibitsbe that 34,cannot to since Laws c. 109 s. the
appointment of banks as administrators.

1915, prohibiting probate109, s. 34 appointingLaws c. courts from banks ad-as
groundnot invalid on upon arbitraryministrators is the that it is based an

classification, discriminatory, unreasonable,or is or or otherwise unconsti-
tutional.

Though general purpose greata determiningthe of statute is often of value in the
meaning scope particular section,and of a givennevertheless effect must be to

according legislative intent, plainly expressedto the if therein,the section
though general purviewthe section deals with matters outside the of the statute.

powers only legislature givescourts have such and suchProbate as the them.

aAppeal, from decree denyingProbate the appellants’ petition
appointmentfor the of the First Bank Concord,National of New

Hampshire, as administrator of the efe’tateof Nellie E. Woodbury.
incorporated priorThe bank was to December 23, 1913. The

upon groundthepetition was denied that the court powerhad no
appointment.to make the At the October term, 1915, of the su-

perior probatecourt the decree of the court was byaffirmed Branch,
J., appellants excepted.and the

Thayer (by brief and orally),William forW. the appellants.

Walker, “No loanJ. trust loan andcompany, trust company,
banking company,and or bankingbank company, or similar cor-

poration, appointedshall hereafter be administrator of an estate,
conservator,will, guardianaexecutor under or or personof the or

1915,of another.” Lawsproperty 109,c. s. 34. The federal re-
act, approved 23, 1913,Decemberserve authorized the reserve

grant“to by special permitboard to national banks applying there-
infor,, not contravention of state or local law,when rightthe to act

trustee, executor, administrator, or registrar ofas stocks and bonds,
regulationsrules and as theunder such said board may prescribe.”

(k).Stat., 262,U. s. 11 Thep.38 First NationalS. Bank having
made,special permit,such the claim byreceived is the appellants,

rulingexceptionthat their to the of the superior court, affirming
of the probate denyingthe decree court the petition for the bank’s
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administrator,appointment sustained, uponas should be groundthe
34, 109,chapter 1915,that section Laws of quoted,above does not,

law, prevent probatea of theas matter court from granting the
in otherpetition appointment; words,for its that such appoint-

be “inment would not contravention of state or local law.” This
aupon finding legislativecontention is based of intention that the

probate empoweredcourts of the state were to appoint national
administrators, powerbut could not confer uponbanks as that local

banking banks,institutions. If it is assumed that whether state
statutorythenational, prohibition,or in absence of might act as

administrators, there no that theis doubt statute of prohibits1915
the of state banks to that trust.appointment But the statutory
language enough tois broad include national banks as well. Is it

language comprehensivethat of thatprobable character was in-
to andapplytended to one class of banks not to the other? Was

againstsuch a discrimination state institutions intended? Pre-
asumably, contemplated.such result was not

however, allargued, precedingis that as theIt sections of the
organizationhave reference to the andchapter management of

banking institutions, that fact that nationalstate shows banks were
question.the of the section inpurviewnot within It is true that

ageneral greatof statute often ofpurposethe is use in deter-
meaning scope singleand of amining section,the and is specially

ambiguousof oruseful in cases doubtful sections. But in this case
language clearlythe the sectionof includes national banks. If it

organization managementhad reference to the and of banks, as
previous do,ofthe sections the act national banks would not be

they powerare not theincluded, because under of the state in these
respects. presumedcould not b'e legislatureIt that the intended

language applyto to subjectshave its which were without its
powerBut the state has the tojurisdiction. prohibit the probate

appointing banks as administrators,courts from as it has done in
words,the in and theprovision question; banks and banking insti-

would, in the usual sensetutions, language,of include national
innothing subject-matteris thebanks. There of the section indi-

to them.cating purposea not include The fact that the principal
necessarilythe act them frompart operationof excludes its does not

conclusively they were not intended toshow be included in section
which,34, applied, presentthe terms of when thus no inconsistency.

is that thatapparentIt section was intended to have a broader
thanapplication preceding sections,most of the toand relate to

asnational as well state banks.
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thatAs evidence such the intention ofstrong corroborative was
after thesignificant act,the it that section 1 of whichlegislature, is

bankingincorporation of state trust andprovides for a board of
thirty-twothemade in of next sectionscompanies, reference is most

designated 1;inmeaningto those sectioncorporations,”“such
languagethe “Nophrasewhile in 34 that omitted and is:section is

bankingloan andcompany, company,trust loan and trustcompany,
corporation,or shall hereafterbanking company,bank or similar

change ofadministrator,” languagebe This radicalappointed etc.
inadvertence, but intended to indi-was not the result mere wasof

givencate of the last section that thechange scopea in the from
sense,a inin broad contradis-languageothers. The was used

by corporation.”“suchtinction to the sense indicatedrestricted
apply generallytoprohibitionthe was intended to banksThat

open to doubt. Thecompanies not serious statuteand trust is
-of nationalmanage regulateor the businessattempt todoes not

state, contravention of the of thethe in lawslocated withinbanks
N. H.(Barker 310;59 Commonwealth v.Bank,v.United States

Pa. St. State372; Appeal,Allen’s 119 v.Kestner, 92 Pa. St. 192;
merely prohibits probatethe courtsbut it77),56 Kan.Menke,

executors,administrators, guar-orto act asthemappointingfrom
■therecognizes rightact ofMoreover, federalthe reservedians.

acting capacities,in andbanks from thosepreventtothe state
inso “when not contravention ofpower onlyto dogrants them the

inpowerthe of such is contraven-local law.” As exerciseorstate
illegal.of the bank would beappointmentstatute,our thetion of

Bank, havingthe First Nationaladvanced thatargumentThe is
years subject 34,not to sectionmany ago, isincorporatedbeen

provisionsthat “the of actin section 33 thisprovideditbecause is
incorporatedcorporations which were beforetoapplynot suchshall

incorporations are madeexcept in far as termspassage, so such•its
aby It is sufficient answer to thisprovisions.”subject thereto its

applicationno tosay quotedthe hassuggestion to that section
corporations,” meaning thebanks, it refers to “suchsincenational

legislationof in the previousthe subjecthad beenwhichbanksstate
by operationthenot that ofchapter. probableItpart of the is

appointinempowered some cases toprobate courts were33section
notwithstanding strong prohibitorytheadministrators,asbanks

jurisdictionnot the.Section 33 does increaselanguage of 34.section
incontained section 34.beyond the limitationprobateof courts

publicassign policyto reasons of soundit beNor would difficult
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in the appliessection. Itlegislative mandate contained lastfor the
No discrimination is madebankingto all betweeninstitutions.

legislaturecomposing mayclass. Thethe havethe individuals
representative of aindividuality of a personaldeemed the deceased

of toestate,in be a valuable andperson, the settlement the useful
administrator, might, would,an and inelement in which most cases

generally appointedin were tolargea measure if banksdisappear
mightthe ideaof that character. Or have been enter­positions

banking mightof betained that the inconsistent with thebusiness
in general. Butprompt and careful of estates whateversettlement

beenmaythe combination of reasons have forthe reasons or this
arbitrarilyit were not alegislation, that banks madeapparentis

of It cannot bepurposefor the mere discrimination. said thatclass
unreasonable, or that itthe is unconstitutional.classification is

Bank, 283, 293, 294; ClarkMagoun Savings 170 U. S. v. Kansasv.
(7th ed.)U. Lim. 15 noteCity, 114; (a),176 S. Cool. Con. 561.

approved 23, 1913,act on DecemberAs the federal reserve was
authorizing to act when thenational banks as administrators state

thepermitted it, Hampshirelaw claimed that New statute ofit is
that in otherdeprive privilege; words,1915 could not them of that

deprivelegislation be tosubsequent state would ineffective them
theypower already possessedof if inthe of administration it this

theydeciding, authority,not have had thatAssuming,state. but
notlanguageit clear of the reserve act does to theis that the lead

legislature subsequentlyconclusion that the of this state could not
not actprovide administrators,that national banks should or thatas

them toprobate appoint positions.the not such Thecourts should
probate exclusive, theyis andpower of the the courts havestate over

legislature gives them.onlyand such The actpowerssuch as the
an to acongress attempt probateof not invest courts withwas

appointment they possess before,of not but it anpower did was
acceptto theappointmentsauthorization to national whenbanks

probate to 'make them.were authorized As those courtscourts
necessarilyitappointments,cannot now thatmake such follows

They rightno tocannot be vestedappointed.national banks have
enjoytrust, only privilegethat and can the when theexercise

power appointauthorized to them.appointing is

Exception overruled.
All concurred.


