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by highwayinjured law.a defect in the is remediless at commonA who istraveler
1893, 59, injuries bycity c. 1 sustained ais liable under Laws s. forA town or

by faultyhighway-traveler aif the construction of culvert.caused
against municipality 1893, 59,by highway-traveler Laws c.a a underIn an action

adjacent culvert,injuries a a the test to de-from washout tos. 1 for received
sufficiency inquirenot to whether it caused thethe of the culvert istermine

ordinarywashout, it such a as the man wouldbut whether was culvert have
place under a similar situation.maintained at that

Quaere: adjacent to a a inwhether a washout culvert Constitutes the culvertdefect
meaning 1893, 59,c. s. 1.within the of Laws

city injuries by highway-events,At all a town or is not liable for sustained a
adjacentby culvert,a to a iftraveler caused washout the washout was acci-

municipality, byfaultdental or occurred without of the unless the exercise
ordinary pre-care itof would have known of the washout in season to have

thevented accident.

Case, personal alleged byfor ainjuries to have been caused de-
highway by plaintiff.fective culvert. Trial jury and verdict for the

1914, superiorTransferred from the term,December of the court
by Branch, J., exceptionon the defendants’ to the denial of their

for amotion nonsuit.
night of 22, 1913, plaintiffOn the November while the travel-was

ing upon highway city,a in inwagonthe defendant the which he
riding stopped suddenlywas so that he was thrown out and received

the forinjuries which he Anseeks to recover. examination made
morning highwaythe next disclosed that the was washed out to a

depth of about two feet for a of ofdistance three feet either side a
plank highway, leavingculvert in the culvert intact. The.the
wagon stopped by strikingwas the forward wheels the culvert.
Additional are in opinion.facts stated the

Jesse F. Libby Ryan (Mr. Libbyand Matthew orally),J. for the
plaintiff.

(Mr.Goss & James and Rich & Marble fororally),James the de-
fendants.

Young, J. A injured highwaytraveler who is a in adefectby
is Sargent Gilford,remediless at 66 H. 543.common law. v. N.
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plaintiffifTherefore, the can maintain this action it is because
chaptersection of1, 59, 1893, givesLaws him right.that That

provides, amongsection things,other that for“towns are liable
damages happening any person, carriage, travelingto his team or
upon bridge,a orculvert, sluiceway, dangerousor embankments
and railings, upon any highway, bydefective anyreason of obstruc-
tion, defect, insufficiency, repairor want of of bridge, culvert,such
or dangerousorsluiceway, railings,embankments and defective

’’which it forrenders Unsuitable travel thereon. Thethe defendants
ifconcede that the culvert as constructed was defective thewithin

foregoingmeaning section, theyof the it can inbe held that were
plaintiff’sfault for injuries,the but contend that that fact cannot

onlybe The plaintifffound. defect of the complainswhich is the
insufficiency of the Therefore,culvert. questionthe on this branch
of anythe is whether tending provecase there is evidence to that
the culvert was insufficient. The totest determine the sufficiency

inquireof the culvert is not to whethér it caused the washout, but
whether a ordinaryit was such culvert as the man would have

forplace;maintained at that while the dutystatutes make it the of
towns to maintain sufficient it isculverts, they performheld that

duty respect theytheir in ifthis maintain such culverts as the ordi-
nary inman would maintain similar situations. Hubbard v. Con-
cord, 35 N. H. 52.

sufficiencyto the ofThe evidence relevant issue the of the culvert
livingone time those onshows that at the east side of inthe river

path throughBerlin use a thebegan woods,to and that it was little
cart-path plaintiff’sa at the time ofmore than the injury, notwith-

standing public yearshad for twentyit been used travel for or more
by cityrepaired yearsand had been the to some extent. be-Some

(perhaps ten) cityfore the accident the cut a hilldown small and
used the material removed from the cut to onraise the road both

place question. Raisingsides of a crossed it at the inbrook which
necessary. originalthe a Theroad made culvert size of the culvert

appear,did it was shown to subsequentlynot but have been en-
larged. whyno evidence as to or asenlarged,There was it was to
the of water-shed,extent and character the or as to the amount of

likely point.water which be to accumulate at that All thatwould
appeared usually throughofthat a small stream water flowedwas

bythe culvert. Whether this was intended that the culvert was
usually pencil,of didfull, or that the stream was the size a lead

any case, mayin the haveappear.not From evidence the water
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may beennear-by or have sospring, the water-shedacome from
nothing cityis to show that theinsignificant. Theresmall as to be

culvert, which was about twoanticipated that theought to have
beeighteen high,to inches would notand sixteenwide fromfeet

of all the water which would accumulatelarge enough to take care
anyhad beenappears,all that there neverpoint.that Fromat

aor for it was substitute.culvert that whichtrouble thiswith
original culvert was insufficientcan be found that theshort,In if it

nothingsubsequently enlarged,it there isfact that wasfrom the
ordinarytheenlarged culvert was not such asto theshow that

held,be there-place.at It mustman have maintained thatwould
city isan accident in far as the con-fore, that washout was sothe

cerned.
necessarily factfollow, however, from the thatBut it does not

plaintiff’s mightfor that itcity injury,the cannot held liable thisbe
aaccident, providedfor a for whichnot be liable a similar washout

a in a the mean-town is in fault constitutes defect culvert withinnot
ing chapter 59, necessaryof It not to1,of section Laws 1893. is

citya is a for which thenow consider whether such washout defect
(amight liable; questionfor if not and as tobe it is considered

expressed)to isopinionwhich no is intended be no evidencethere
citycan be that the fault for this acci-from which it found was in

a aAssuming, deciding,but is defectdent. not that such washout
city may (Wildera Concord,in a for be liable v. 72culvert which

263),H. the test determine whether defendants259,N. to the were
theypresent inquirein is tofault in the case whether would have

preventedin time to have the accident ifknown of the washout
they ordinary enoughhad care. it been toused While would have.

citycharge to defect in this due tothe show that the culvert was
(Lambert Pembroke, 280),v. 68 N. H. that is not trueconstructionits

damages byby defect,are caused an accidental or onethewhen
city’s plaintiffInarising the fault. such a case the mustwithout

only of alsoinjury,that the defect was the cause the butshow, not
city discovering prevent'forwas in fault not it in time tothat the

charge citywords, appearIn other to it must thatthe accident. the
defect,in forfault of themunicipalitythe was either the existence

knowing of it.or for not
accident, an for whichwas an or occurrencethe washoutSince

way unlesscity fault, plaintiffin the cannot recoverthe no atwas
city knownordinaryif had used care it would havehe that theshows

Hubbard v.prevented injury.in have hisof the washout time to
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Concord,35 N. H. 52; Johnson v. Haverhill, 74;35 N. H. Palmer v.
Portsmouth,43 N. H. 265; Enfield,Chamberlainv. 43 N. H. 356, 363;
Hearn v. Railroad, 67 H. 320;N. Clair v. 72Manchester, N. H. 231.
Assuming a washout cityfor which the wayis in no at fault aisthat

indefect a culvert within the meaning of statute,the the test to
determine whether it can be that the municipality charge-isheld
able damageswith the plaintiffthe inquiresustained is to whether
it can be found that the washout longoccurred so before his injury
that the defendants either oughtknew or to have known of it in

preventtime to the onlyaccident. The evidence relevant to this
issue is the testimony of several witnesses as to the condition of
the road after the happened.accident nothingThere is in their
testimony from which it can be found when the washout occurred;
nothing'to suggest theythat ever orsaw heard of it until after the
accident. In short, nothingthere is to show that the accident did
not follow the closelywashout so that nothing any one could have
done preventedwould have the accident.

Exception sustained.
All concurred.

)Coos,
7,Dec. 1915.

Theophile Company.v.Cantin Glen Junction Transfer

employeeAn employers' liability (35cannot recover under the federal act U. S.
65)Stat. unless he injuryestablishes the fact that at the time of the he en-was

gaged commerce, thoughin interstate the business of the railroad which em-
ploys part parthim inis interstate inand intrastate commerce.

If, by againstin injuriesan action a allegedservant his master for to have been
by negligence, employmentcaused the master’s the operationinvolves the of

cars, assumption apply. (Lawsthe defence of of risk 1911, 163,does not c.
1.)s.

case,If, injuredin such employee, engagedthe evidence of an while in the work
coupling cars, that,of safetytends to show if the couplers“knuckles” of did

right, necessarynot work go“it was cars,”sometimes to in between the and
no evidence is offered prescribedto show that such method was not the one
by master, question employee’sthe the properlyof the care is subfnitted to

jury.the

Case, negligence.for by juryTrial and verdict plaintiff.for the
Transferred from the December term, 1914, of the superior court
by Branch, J.


