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Questions concerning standingthe of those default,who became
and to appear partlater asked leave and take in inproceedingsthe

superior court, appealsthe upon the from the awards of the com-
missioners, argument.inupon Theyhave been touched are not

in proceedingthisinvolved and have not been considered.

Petition dismissed.
All concurred.

Merrimack,
7,March 1916.

Marcia A. v.Prichard Boscawen.

petition againstA for leave to a damagesfilo statement of claim a town for from
highway, plaintiffa unavoidably preventeddefective where the has been from

doing prescribed by S., 76,so within the 8, 9,time P. o. ss. will not be denied
conclusively appearsunless it the allegationsfrom admitted facts or the of the

petition plaintiffthat the can have no valid claim.
negligence liabilityIn actions for the test theof defendant’s byis not found ascer-

taining leading upthe cause injuryfirst or occasion by determiningto the but
injury probablewhether the the naturalwas and result of the defendant’s

omitting ordinarily prudentfault in to do what men would have done in his
prevent injury.tosituation such

concurringwhich of two proximateTo determine causes was the cause of an
questioninjury jury.is a for the

voluntarilyplaintiffmere fact that theThe dangerencountered a known does
proposition guiltyhenot establish the that is contributoryof negligence, but

question exercisingordinarythe is he waswhether care under the circumstances.

aPetition, for leave to file personalstatement of injuries under
S., 76, 8,c. ss. 9. from AprilP. Transferred the term, 1915, of the

bysuperior Chamberlin,court J. The court found that the plain-
unavoidably prevented filingwastiff from her claim within the

by theprescribedtime statute and that manifest injustice would
she permittedbe done unless is now to file the same. The court

granted petition,her and the defendant excepted upon groundthe
the notthat evidence did warrant the above finding. It was not

disputed plaintiff, sixty-seventhat the some years of age, on the
1915,morning February 25,of walkingwhile in the “horse path”

highway town,a in theof defendant which verywas icy, slipped
and fell over an unrailed embankment and received injuries.serious

appearOther in the opinion.facts
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Upton orally),Upton for theM. and W.John Stark Robert {Mr.
plaintiff.

for theorally),Howe HoweBuxton and Martin &G. {Mr.Willis
defendant.

exception-by thequestionThe raised defendant’sWalker, J.
finding thesupportto the ofthe evidence is sufficientis whether

done,be unless theinjusticemanifest wouldsuperior court that
againstclaim the defendant for thepermitted to file herplaintiff is

76, appearedc. s. 9. If it that sheS.,P.suffered.injuries she
therefor, necessarilyclaim it would fol-have no recoverablecould

not in injus-her would result manifestpetitiona denial oflow that
ordinarilydenialH. 405. But such is notDerry,v. 71 N.Owentice.

appears from the admitted orordered, conclusivelyit factsunless
plaintiff validpetition that the can have noallegations of thethe

Knight Haverhill,26;H. v.Hampton, 71 N.Hendry v. Northclaim.
Franklin, 70 N. H. 491.v.487;H. WelshN.77

toinsufficient war­that the evidence wasnot contendedIt is
dangerous-a one defec­wasfinding the embankmenta thatrant

giving highwayofmeaningthe the statuterailed withintively
consequenceininjuriesfor sufferedagainstan action townstravelers

argued1.1893, 59,c. s. But it isembankments. Lawsof such
in­plaintiff’sof theproximatethe causedefendant thatby the

town ishighway,the for which theicy condition ofthewasjuries
nothad not existed wouldliable, if that condition sheand thatnot

be that themayIt concededthe embankment.have fallen over
difficulty entiretraveling-of withfallingher thecause of wasfirst

inliabilitythe of the defendant’sthe ice. But testsafety over
ascertaining' the first or occasionby causeis not foundcasessuch

determining injuryby whether the wasleading injury,to the butup
omittinginfaultprobable result of the defendant’sandnaturalthe

in hisprudent men have done situationordinarily wouldwhatto do
subjectofdiscussion thisAn extendedinjury.suchpreventto

in this statein the numerous decisionsbe useful view ofnotwould
1;71 N. H.Company,v. Cableof doctrine. Elasupport thatin

351;72 N. H. StevensHampton, 26,71 N. H. S. C.Hendry Northv.
Moore, N. H.173, 174; Harriman 74159,H. v.Company,73 N.v.

4188; Barrington,v.H. ClarkLancaster,v. 57 N.281; Stark277,
Merrill197, 214, 215;H.42 N.Winship Enfield,44, 50;H. v.N.

may haveembankmentClaremont, H. The unrailed58 468.N.v.
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itinjury. Whether wasplaintiff’sof thecauseproximatethebeen
findingdetermine. Thejuryfor toof fact thequestionnot aor is

theamply supported by evidenceupon point isthisplaintiffthefor
ought reasonably tothe townmight found thatIt bereported.

might slip coveringiceon thepedestriansapprehended thathave
the unrailedand be hurled overin thehighway winter seasonthe

a railstatutory duty to maintain suitable atTheembankment.
upon purposefor theevidently townsimposedplaces wassuch

Barrington, 50.supraClark v.preventing such occurrences.of
conclusively thatappearsit thecontends thatThe alsodefendant

contributory negligence pre­whichguilty of wouldplaintiff was
recovery. upon testimonyis herThis contention basedclude her

didof the embankment but notknew the existence ofthat she
walkingaccident, alongbut intime the hastenednotice it at the of

fromit about two feet thepath,” appearedthe which was“horse
testimonyshe fell. There was that there was lessbank over which

walking path”in the “horse than whendanger slipping whenof one’s
parts paththe on the other ofwalking road;other of that the sideon

water, plain­andmuddy partlyand filled thewith thatthe road was
thesteppedcareful where on account of ice.'prettytiff was she

say way slipped,unable to which she fell when she butShe was
Uponbank. evidencethat she found herself over the thistestified
mightmen findcan be entertained that reasonable she wasno doubt

ordinary mereexercising care under the The factcircumstances.
voluntarily dangera notthat she encountered known does estab­

guilty contributory negligence.thatpropositionlish the she was of
Railroad, 33; Concord,Kambour 77 N. H. Hubbard v. 35 N.v. H.
Sandown, 244; Exeter,52 N.52; Sleeper v. H. Chadbourne v. 67 N. H.

speciallyThat not notice the culvert embank­190. she did or the
to ifprobably slipping;ment due to her avoid evenwas efforts she

apparentin fact itobjects,had said that she did notice those is not
prevent injury.how that act would have tended to her Whether

ought declivityhave fellshe to examined the over which she before
attempting pass it,'is aby clearly question jury. mayto for the It

upon disclosed, maybe the evidence thatfound and othen evidence
presented trial, proceeding alongbe at the that the roadshe was with

conclusively appeardue care. It is certain that it not thatdoes she
prove necessarybe to thattvill unable fact. Hence the defendant’s

upon point unavailing.contention this is
Exception overruled.

All concurred.


