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necessary impos-record that the fact isappearsif it from theBut
presentrule the reason. The record atproof,of the fails withsible

appearis made to that thethe claim. Until itnot sustaindoes
by supplying evidence,omitted be madenot, cannot,andrecord does

verdict, must stand. Farnham Ander-the verdict v.to sustain the
74 N. H. 405.son,

Exceptions overruled.

interpretation of theYoung, J., as to the statute: thedissented
others concurred.

Grafton,
April 4, 1916.
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meaning givein a is to color of title todescription deed sufficientof doubtfulA
mightactually occupying fullest extent the deed be con-to the of whatone

to cover.strued
groundless may supposedmay titleas color of title however be theservedeedA

though may a land exe-thereby conveyed and another have deed of the same
same time.about thecuted

mayclaiming by possessionby be ex-one to hold adversepossession of landThe
flowage travel,notwithstanding rights suchof of and wherethe exerciseclusive

or understood as a of theand not intended denialeasementsrights are mere
premises.to thegeneral titleoccupant’s

title, presumptionmaintained under color of the is that thepossession isWhere
according deed, assertingto the e. as title.is maintainedpossession —i.
givingdescription in a as a bound the land of A is intended the landBy deeda

deed, formerlyby date of the and the fact that A had title to theA at theowned
premises and has a deed is immaterial iftherefor A’s title has beendescribed

possession.by adverselost
X farm as in the Adescription in a deed—“the described deed of to B”—in-A

by B, thoughfarm as deeded A to the land knownall the X as the Xcludes
subsequentat the date of deed underthe construction.is less extensivefarm

bypurporting abutting owners,to bound it landsX farm” of“the butofA deed
abutting tract, conveys farmfaffing name one the whole to suchto unnamed

although of the latter has an invalidtract, adjoining por-the owner deed of an
the farm.oftion

by possession, possessionadverse admissions oftitle one inTJponthe issue of after
acquired, holding, onlyas to the nature of hishad been so aretitle admissiblethe

privies.and hisagainst himself
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Trespass, quare clausum, tryto the title real(1) to estate.
Equity, to the divisional line(2) Bill in establish between the
enjoin the suit law.parties and to at

together Kivel,by J.,were tried a jury,The cases without at
September term, 1913, superiorof the court. A verdictthe was

plaintiff law,the afor the in action at and decree wasfound made
bylocatingcase lineequityin the the as claimed Barker. The

a exceptions,bill which was Thecompany filed of allowed. facts
opinion. p.in the The chalk on 162are stated shows the locus.

Eddy (both Vermont)Fitts and Hermon of EdgarClarke C. E. and
Eddy orally),and Mr. for Company.W. Smith Smith the{Mr.

Branch Branch orally),& W. Branch for Barker.{Frederick

Pbaslee, designatedpartiesJ. The are herein plaintiffas and
they appeardefendant in atas the action law. The isissue the

a strip Rumney, northeasterlytitle to small of land in bybounded
pond, northerly by brook, northwesterly high-Stinson’s Stinson aby
southerlyway by plaintiff’sand the land. Barker byclaims title
by the possessiondeed and of his predecessors,adverse and the

bycompany Uponclaims deed. the trial it was found thethat
byclaim of possessiontitle adverse established,was that,and if

so, practicalthis not the adoptedwas construction and byfollowed
manyparties yearsthe for had established the line byas claimed

Barker.
1821,In one Jones owned a mill situated on the brook fif-some

teen or twenty westerly highway,rods of the with “a certain water
privilege viz.,follows,bounded theas leadingbrook from Stinson’s
pond.” lyingOne Hoit all land southerlyowned the of brook,the
and later “pondknown as the farm.” yearIn that Hoit sold to

a “pieceJones of privilegeland and water the land bounded as
Beginningfollows: theat outlet of pond,Stinson’s so-called, in

Rumney; followingthence the brook down four rods below David
mill, eightJones clover rods;thence south thence easterly on a

straight line opposite the first mentioned eightbound rods from the
same; to the bounds,thence first mentioned from thence around
the pond northeasterly to David Jones land. The privilege of raising

flowing pondor said five feet.” The defendant claims that this
description is accurateso that there can be no question what land
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it; southerlyconveyed by pondand that the line to thewas runs
eight outlet, enclosing disputeda from thepointat rods the thus

a large part argu-area. claim lies the foundation ofThis at of the
ment.

probably that, meaningIt true if the of the deed tois were be
languagesolely used,from the thisascertained conclusion as to what

conveyedwas would be reached. But it is thealso true that de-
scription is not definite and certain. It does landnot describe the

bordering pond;conveyed upon conveys flowage rightsas the and it
along the conveyed bysame shore which it is claimed was in fee the

adescription southerly “easterlydeed. The of the linesame as on
straight opposite eightline the first mentioned bound rods from the
same,” might interpreted ways.be in various There is much room

dispute the partiesfor doubt or and acts of the in applying the deed
importance.to the land are of

position'that the lineIt is Barker’s the acrebetween Jones and
pond always running northeasterlyfarm has been inthe treated as a

a point highwaydirection to the brook at bywhere it is crossed the
bridge;at if proved,Hutchins’ and that isthis not or does not con-

proved,if to part lying easterlytrol title that of the Jones acre
highway byof the has been acquired possession.adverse It has

found that there was such possession,been adverse and if there nois
legal findingerror in it necessarythis is not to examine the other
ground upon.relied

objections findingSeveral to the argued.have been The pos-
uponrelied is that of Fales,session one awho took deed of the farm

in 1855. It is claimed that givethis deed does not color of title to
question.the land in The deed bounds the land northerly by the

byandpond westerly Blake’s land. Blake then owned the saw
mill, boughtand had westerlytwo acres off the ofend the farm.

northeasterlyA corner of piecethis two-acre was the southwesterly
ofcorner the acre. IfJones the titles were as the claims,defendant

easterlythe line of the piecetwo-acre southerlyand the ofline the
substantially rightJones acre met at a angle and pondthe farm

be correctlywould described as bounded northerly by pondthe and
westerly byland andBlake’s Blake’s land. languageNo convey-

ing such an idea tois be found in the deed Fales,to and the line
propertybetween the mill and the pond farm is also adescribed as

northerly southerlyand one in ofdeeds the mill property given in
1890,and1867 and in givendeeds of the farm in 1887. sug-It is

gested discrepancythat this between the anddeeds the location of
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is the factby byland the defendant accounted forthe claimedas
south,Rumney runningbrook asplanon of the is shownthat the old
inwest, north,and used theit runs that therefore aswhen'in fact

this is that as the line as claimeddeeds, east. answer tomeans One
east, proposedand then the correctionby the runs northdefendant

partthe of line. Thedescriptionthe erroneous as to first themakes
tilled, argu-and and it a fairlargely cleared isadjoining land was

any inabrupt angle thethat, had in fact been suchment if there
it and theparties have known would have describedline, the would

the-description in a deed of doubtfulaccordingly. When isline
actuallygive color of title to one occu-meaning, sufficient toit is

mightof what the deed be construed toto the fullest extentpying
upon byin the case relied the defend-The law is so statedcover.

Co., 491, seq.H. etv. Iron 48 N. 513argument.ant in Wells
pondtime Fales his of thefact at about the took deedThe that

byconveyed referringitpropertymill deedsfarm the' of theowners
the acre in terms claimedconveyances which describe Jonesto earlier
controversy, controllingland in is notto theto be sufficient cover

he a whichcolor of title. If had deedof Fales’upon questionthe
bydestroyedtitle not thecolor of wasmight land,this hiscover

Uponahad deed of the same land. theone elsethat somefact
possession invalidity of the deedby thetitle adverseof hisissue

entry“If the be under colorhe entered is immaterial.under which
groundless sup­theadverse, howeverwill betitle, possessiontheof
Fessenden, 39 H.have been.” Farrar v. N.may prove toposed'title

268, 282.
twenty years pos-no evidence ofthat there wasalso claimedIt is

theBut, giving the evidence con-by and his son.Falessession
appears Charlesplaintiff,the it thatfavorable tomoststruction

1867; thatplace periodcovers the fromof theremembranceFales’
pasturage;in and used fortract was fenced1892 thethen untilfrom

itupon years;for someyardmill were maintaineda mill andthat
itportionsand of werefrom to timecut it timetrees were fromthat

as landfor uses the wasoccupancyan suchwasThiscleared.
givea ofas to notice theand was such characterto, ofadapted
conclusive, itnot wasthe washeld. evidenceWhilepossession so

Hopkinsthe raised. v.upona issuesupport verdicttosufficient
353,H. and cases cited.Deering, 71 N.

finding by pos-adverseof titlemade to theobjectionAnother
byat times the ownersflowedparta of the land wasis thatsession

it had been con-a road acrossrighta to wintermill, and thattheof
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vcyed possessionis said theand was exercised. Hence it could not
byrights conveyed very earlybeen werehave exclusive. These

waydeeds, in no affects theand their existence remainder of the
legalpremises. appears gaining byto Notitle the obstacle to title

possession apparentlyto the land to thesubjectadverse admitted
rights L.ñowage Taylor,of and travel. Marshall v. R. 1[1895]

641; Sanderson, 114;Ch. Randall v. 111 Mass. v. Butler,Sowles
rights TheyVt. 271. were mere71 These easements. are not

things grantpossession. Theyin lie in in liveryrather than of
in estate,seizin. Possession remains the owner of the servient and

by possessionit is that the title here claimed is established. If the
rightfullpossession claimed,is to the extent of the it is evidence of

right. prevent running statute,to such To entrytitle the of the an
the beby giveowner must such as to notice of of righthis denial the

by occupant.theclaimed It could well be found that the mere
clearly rights flowageexercise of the of andestablished travel was

any wayinnot intended or as a denial the occupant’sunderstood of
general premises.title Maxwell,to the Liven v. H.67 N. 370.

It is possessionsaid that there is no evidence that the was ad-
supplied by gaveThis element wasverse. the deed which color of

presumption possessionThe is that accordingtitle. his was to his
deed, is, assertingthat as title. Brown Peaslee,v. 69 N. H. 436,
and thecases cited. In absence color ofof title there must be some
other evidence of the nature claim possessionof the under which is

mayheld. But color of title bothshow the extent and the char-
possessionof the Tuttle,acter under 4it. Waldron v. N. H. 371.

occupationAnd where the merelyof the land is not constructive
actual,but the office ofsole color of title is to how posses-show the
is held.sion

No error of law is found in the conclusion that a title had been
acquired by itpossession;adverse and is to be taken as an estab-

fact that in 1892 Peppard,lished John as theholder of Fales title,
partthe farm,owned locus a of pondas the and linethat the between

the farm and mill propertythe at the highway.was The record
of locus,title others to the if existed,it ever destroyed.had been

rulingThe a by possessionthat title aadverse papercuts off mere
title was correct. If prescriptive shown,such title was it was not

bydefeated the fact that Proctor, as owner of millthe property,
ahad deed byof the same land, nor the fact Peppardthat when
to onlysold Chase in he1892 deeded to Proctor’s land. This was

not conveyedProctor’s land and upthe deed the land to the other
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conveyedtract which did own. The amountProctor of land was
bynot cut the fact that Proctor had a land hedown deed of which

did not own.
goes nothingallBut it is said that this for because both tracts—

bymillpond property subsequentlythe farm and the owned—were
defendant,the and therefore it is immaterial from which itsource

claim that inacquired mergedtitle. Because of the titles thea
owner,"it argued that the situation previouscommon is to such

merger be considered.cannot
mergerquestion upon presented.The of does not arise the facts

may all the landIt be that the defendant owned south and east of
abrook, portionthe and could have carved out from the whole such

accordingBut it did was to a de-as it chose to sell. what sell to
appliedto be to the situation itscription which is as existed when

ownership plaintiff’sdivided. The defendant deeded to thethe was
ingrantor, Fletcher, pondthe farm “as described the deed” Chase

conveyance ponda of the farmto James. This was which Chase
and to James. Under this deed it was essential to showowned sold

owned, because that is what the defendant sold. Howwhat Chase
only a animportanttitle was as means to end.Chase obtained

that he owned it.provedThe fact be wasto
objects pondalso to the consideration of what theThe defendant

conveyance to Fletcher reasonpriorfarm of to its for theconsisted
conveyed by bounds,was metes andthat the deed describes what

general pond farm limited ac-that therefore the more term isand
undoubtedly correct,cordingly. rule invoked is but it doesThe

descriptionto and out the inapply here. The deed refers setsnot
given afarm, which was at much earlier date.another deed of the

thatparties;named are the lands of other so theThe boundaries
parties It iswhat lands did those own?at once arises:question

convey anyclaimed, the deed did not of Proctor’strue, as that
by showing landnot be made to do so that his wasland, and could

preventfarm. But this notpart ponda of the doesknown as
ownership. short,In the issue here isinto the extent of hisinquiry

a line.ordinary of the location of divisionsimply the one
James, pond farm is described asto theIn the deed Chase

In fact thepond and land of Proctor.by Stinson’sbounded north
and the Proc-northerly by pond,the the brookfarm boundedwas

gaveprivilegefor adeed of “the brook” waterland, unless thetor
the If the latter isto the bed of stream.mill owners titlethe view

correctly the locus.fully and describescorrect,' Chase deedthe
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asstiming, claims,But as the defendant that the deed of the brook
conveyed only rights, the Chase deed inwater is defective that it

northerlygives only part conveyed.a of the of the landboundaries
The defendant’s claim seems to be that the omission in the Chase

acknowledgment a part prop-deed an that the locus is of the millis
reinstatingerty, and that it has the effect of the record title thereto

destroyed by possessionhad been the adverse ofwhich Fales.
inkeep Chase,It is essential to mind that at this time and not

Proctor, locus, partowned the and that it was known as a of the
pond convey anythingfarm. The deed did not to Proctor. It
conveyed pondall exceptingto James the farm a schoolhouse lot.

pondIf the had been of the farm description,deed without other it
conveyedwould have the locus. It is not less effective because in

general descriptionaddition the it specifyto undertakes to the
abutting lands, pondetc. On the north it names the and the Proc-

appearstor land. It that Proctor’s land did not toextend the
interveningpond. spaceAs to boundary named,the no northern is
boundaryand of course the the pondthere is limit of the farm owned

by Chase.
inWhile the admission the operate. Chase deed could not aas

Proctor, evidentiarytransfer of title to it was of importance. It
uponbore the extent and nature of possessionthe earlier relied
byupon plaintiff to Presumablythe establish title. it was con-

arrivingin asidered at decision of questions.those
Many exceptions arguedof the which have been are immaterial

to the conclusion which has been reached. unnecessaryIt was to
find whether the defendant had a locus,record title to the because

findingof the bythat such title had been possessionlost the adverse
of Fales.

early pondThe farm,deeds of the under which Fales did not
claim, uponwere immaterial the possession.issue of his adverse If
their admission in erroneous,evidence was it had no uponeffect

findingsthe uponof dispositionfact which the of the case rests.
exceptionsThe possessionvarious to evidence of by Fales, were

upon theorybased the that his title bywas made immaterial a sub-
sequent merger titles, disposedof and are byof what has been said
upon subject.that

One Sanborn in possessionwas of pondthe farm for about two
years earlyin the nineties. He ahad bond for Pepparda deed “if

givecould a Peppardtitle.” failed so,to do and Sanborn moved
away. testifyHe was allowed to he occupythat did not the locus,
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anytestimony did make claim to it was excluded.but that he nothis
tosubsequent acquisitionto a time the of titleThis evidence relates

by only uponIt the issue ofpossession. was admissibleadverse
plaintiff’soriginal line thethe location of the betweenpractical

bearing upon plaintiff’sonlyland acre. Its the titleand the Jones
anparta Jones acre be as■by possession to of the wouldadverse

tendencydid It had no tothat such title not exist.admission
merelyland It the occu-acquired.limits of the so wasshow the

But topant’s by that he had no such title. titleadmission silence
way.in thisacquiredreal cannot be or lostestate

may land,the or surrender hisa abandon“No doubt disseizor
hisdisseizee, any before disseizinpossession by to the at timeparol,
claim. Histitle, putand thus an entire end to hisripenedhas into a

in to the ofshow characterdeclarations are evidenceadmissible
in theadverselyholds or subordination toseizin,his hewhether

longby a disseizin continuedlegal title,But the obtained sotitle.
for landright of and an action theaway entry,as the barto take

conveyed parola or re-by by abandonmentlimitation, cannot be
One,by having suchit be transferredlinquishment, must dee.d.

declaring he it to for-abandons thetitle, may go possession,out of
anyto claim to theintending againnever makeowner,mer and

undisputed by deed;an titlemay person who holdsland, and so the
reclaiming theyfrom whatprecludebut does not themthe law

legally uponbindingmanner not them.”have in aabandoned
Benson, 381, 385.School District v. 31 Me.

uponpartit is a of that reliedimportantis whenSuch conduct
applica-orpossession, agreed line, practicalan theto show adverse

admission, byifan madeby And suchparties.tion of a deed the
throughby priviesor theirgainedhad the titlethose adversewho

underpossessionbe that theclaimed, would evidencewhom title is
. thenot Butgained had been adverse.which title had beensuch

possessionhisSanborn, rely uponnorplaintiff not claim underdoes
throughIf title claimedright title. wereor claim of to establish

he anact, or silence heldby word whileSanborn, his assertions
had notpossessionthe that Fales’land,in the to effectinterest

against one claim-of that factadverse, would be evidencebeen
de-not admissible when thetheyBut areing the declarant.under

of his in title.”predecessoraparty-opponent'or“aclarant is not
(5).Wig. s. 17803 Ev.

ofupon the issuenot admissiblewasthe excluded evidenceAs
theof conclu-possession, upon the decision whichbytitle adverse
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itnecessary whetherrested, it not to considersion in the case is is
isissue whichbearing upon anotherought to have been received as

now immaterial.
Exceptions overruled.

All concurred.

Coos,
April 4, 1916.

BowlingCity Alleys v. Berlin.

conjecture.guessupon orA verdict cannot be founded
enteringupon jury many a rivera drains and sewersThe that a view sawfact

theyfinding muchwarrant either as to howdoes not without other evidence a
materiallydischarged high fromat or the them wouldwater whether water

theincrease the flow of river.

plain-by and for thenegligence. juryfor Trial verdictCase,
by the jury.tiffs. A takenview was

alleged plaintiffsthatoriginal substance,in theThe declaration
bowling Berlin,in inalleyscertain a basementwere the owners of

river,as Deadin the rear of was a stream of water knownwhich
past premises causing injury,the withoutlongwhich had flowed

bythe ofnegligentlythat waterthe defendants increased volume
maintainingconstructing largea number of drains and sewersand

large into theby quantities of water have been turnedwhich
day ofoverflow, wherebyits on the tenthstream so as to cause

1913, plaintiffs’ premisesthe stream onto theMarch, overflowed
damagecausing property.to their

allegingAn of the was filed obstructiveamendment declaration
relatingbridges. Motions for a nonsuit for a directed verdictand

to filed as to the amendedboth counts-were but were withdrawn
declaration.

relating original andThe motions to the declaration were denied
excepted.the defendants

1914, superiorthe courtSeptember term,Transferred from the of
by Kivel, J.

(Mr.Ryan, Libby, Drew, Shurtleff,M. F. Morris & OakesJ. J.
plaintiffs.orally),Morris for the

Goss, Daley (Mr. orally),H. I. & for the defendants.Sullivan Goss


