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Hillsborough,
May 2, 1916.

CompanyQuarryMilford & Construction v. Boston &
Maine Railroad.

plaintiff may year voluntary nonsuit,A maintain an action within one after a
arising inceptionallfor causes of action within the time limited for the of the

original action, S., 217,under P. c. s. 9.

Case, the failure of the defendants plaintiffsfor to furnish the
terms,equalreasonable and facilities and accommodations. Writ

19, Plea,vthe general adated December 1914. issue with brief
setting the statute ofup 1, 1911,statement limitations. October

againstanplaintiffs brought uponthe action the defendants the
upon.sued Thecauses of action now same was continued from

January 23, 1914, when,term to term until further continuance
voluntarilybeing denied, plaintiffs ques-becamethe nonsuit. The

by 9, 217, arisingof s. c. P. S.tion whether force causes of action
years presentbefore the commencement themore than six of action
by general byare statute of limitations,not barred the was reserved

Sawyer, J., September term, 1915, superiorat the of the andcourt
ruling.transferred without a

Howe, plaintiffs.A. & for theBertis Pease and Martin

Cobleigh,Marshall D.CharlesJ. Hamblett and for the defendants.

passedParsons, 16,C. J. The statute of limitations June 1791
presented(Laws, 1792,p. 158), questionis identical as to the nowed.

English limitations, I, 16, (1623).21 c. s. 4with the statute of Jac.
1791, prescribingThe after the limit of time within whichstatute of

might brought, followingpersonalcertain be contained theactions
upon anyif the saidproviso: always,“Provided That of actions

the the be re-suits, judgment given plaintiff,or be for and same
pass plaintiff,a andby error,of or verdict for the forversed writ

judgment, judgment givenin the bealledgedmatter arrest of
nothing plaint,take for his writ oragainst plaintiff,the that he

administrator,plaintiff,all the his executor orbill, that in such cases
may suit,a action or fromcommence newrequire,as the case shall

year judgment reversed,a after or suchsuchtime to time within
plaintiff,against the and not after.” Similarjudgment given
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earlylanguage manyin of ofto be found the statutes the states.is
language been held that inUnder this it has cases which without

plaintiff’s destroyingthe the action has been defeatedfault without
right equity statute, althoughthe of action were within the of the

giventerms, judgmentnot its because no had been orwithin verdict
passed Itplaintiff. that, byfor the was alsoheld since reversal writ

judgment■of in of act,error and arrest were mentioned in the it
legislaturewas to inferred that the did not intendbe to include cases

of equity require'thenonsuit and that did not extension of the
judgment against plaintiffstatute to the thecases where was due

to his fault. But these authorities are not applicableown to the
present case.

Although ofprovisothe of the act 1791 was inreenacted terms
p. 77),ed. in30, (Laws, 1830,June 1825 the revision of a ma-1842

terial change provisomade. The became s. 10, 181, S.,was c. R.
reading “If judgment againstas follows: shall be rendered the
plaintiff, anyin action commenced within the limited,times before
or upon any brought 1,hereon, mayof errorwrit he commencea new

year thereafter, rightaction thereon one inwithin case his of action
is not by judgment.”barred such The section now reads: “If
judgment against plaintiffis broughtrendered the in an action

uponwithin the therefor,time limited or a writ of error thereon, and
right bythe of action not judgment, mayis barred the a new action
broughtbe in yearthereon one after judgment.” S.,the P. c.

217, only changess. verbal,9. The since 1842 apparentlyare
made satisfy literaryto ofthe taste the revisers of 1867 and 1891.
Under right bringthis section the sole oftest the to a actionnew

yearwithin judgment against plaintiffone after the the in one
brought limited, rightwithin the time is whether the of action is, or

not,is by judgment.barred the first
11is judgment upon voluntaryconcededthat nonsuit is not a bar

to rightthe Ordway Railroad,of action. H. 429,v. 69 N. 433. The
plaintiffs, therefore, can maintain this action for all the ofcauses
action as causes, broughtto which the action for the same 1,Oct.
1911, broughtwas therefor, i.e.,within the time limited as to all the
causes of arising years inception.action within six its S.,before P. c.
217, s. 3. chapter,Sections 3 and 9 of the taken together, provide
all personal maysuch brought yearsactions be sixwithin after the
causes of year judgment againstaction arose or one after awithin

plaintiffthe broughtin an years,action within the six if judg-such
ment right Althoughdoes not bar the of action. this section was

VOL. LXVIII. 12.
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nearly quarters century ago,on the statute book three of a noput
meaning Hitherto,as to its have been found. it hasadjudications

thought plain Inapparently been too to construction.require
Dyer, 143, attempt applyN. H. anDavis v. 56 was made to the

a an plaintiffstatute to case where award for the had failed on
court,Ingrounds. discussingthe effect of the statute thetechnical

says protected although“Aby Judge Ladd, partyof it: is the tech-
against mayhim be to carelessness orjudgmentnical due his own

being/Ib., p.fault.” 145.- While this statement is not decisive as
decision,in the it to the claimpointa involved is sufficient answer

plaintiffs’ gettingthat the fault in into a situation wheremade,now
nonsuit,they obliged thought voluntaryor it take awere wise to

expressly' given byfrom the new action statute.debars them
itsEnglish statute,authorities cited as to caseswithin the orThe

in Thecountry, point.this are not insubstantial reenactment
byreasoning Co., 139,of Lawrence v. Coal Va. cited48 W.

logic of thesustains their contention. But thethe defendants
express a isargument that a case within the terms of statute

its the terms orpurpose,to be held not within because not within
is not ofprior change by legislature,to itsequity of the statute the

madeconvincing argumentforcethat it must be followed. Thesuch
so as toTennessee, legislature changesthat when the a statutein

toor heldinclude within its terms what was not within the terms
toequity change,of the the it intendsbe within the statute before

thechange-both language construction,and the seemsjudicialthe
substantially tologic. legislative change,Under a similarsounder

may1842, suitplacetook here in it is there held a newthat which
Hooperjudgment upon voluntarymaintained after a nonsuit.be
actionR. newRailroad, 28,106 Tenn. L. A. 931. “Thev. —53

brought year the terminationin such cáse must be within one after
by lawaction, was commenced the time limitedof the which within

action,bringingthe of such so that the indefinite successionfor
con­from theuponof the same cause of action cannot resultsuits

Memphisgiven act, suggested byas counsel.”struction to the
Pillow, (Tenn.) 248,v. 9 Heisk 252.&c. Co.R. R.

Bank v.expressed inpurpose legislationof this is well StateThe
that theEng. (Ark.) apparentisMagness, 343, quite6 346: “It

class of suitorsframers of the act was to secure thatintention of the
of theloss, from causes incident to the administrationwho,from

by theiraction, whetherlaw, compelled presentare to abandon their
causeacourt, leave themown act or the act of the when either would
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by inyet undetermined, giving them a reasonableaction,of time
”action.which to renew such

discharged.Case
All concurred.

Hillsborough,
May 2, 1916.

v.Harland M. Davis William S. B. Herbert, Admr., & a.

charges against damagesonly S.,theThe recoverable under 191,P. c. s. 13 for
causing death, expenseswrongfully are recovery, damagethe of hence such

againstofare assets for the satisfaction creditors’ claims thenot estate.

byEquity, one suppliesBill in who furnished performedand
as in the bodyservices undertaker care and burial of the of Matthew

Leazott, praying that the administrator be payordered to therefor..
Septemberfrom the term, 1915,Transferred of superiorthe court

by Sawyer, J.
inallegesbill substance thatThe Leazott was inkilled an accident

April 12,on Boston & Maine Railroad 1914;the that his only heir
Leazott,B. his minor child;is Bertha that the plaintiff, at re-the

charge body,in ofquest of those the acted as undertaker, performed
services, and furnished supplies to the value of $90; that said

estate;no that appointedLeazott left Herbert was administrator
Leazott;estate of said thatof the the railroad settled the claim

damagesagainst causingit for in the death of Leazott by paying
$1,550; that Susanthe administrator S. Philbrick was appointed

Bertha; onguardian of said that December 4, 1914, said bill was
administrator,presented paymentto the demanded, and ad-the

pay anyto or allow partministrator refused of the same.
objection raised to the form of theNo was action. The defendants

assigned grounddemurred to the bill and as for the demurrer that
damages notthe recovered are assets of said estate liable for the

Subjectof to exception,satisfaction debts. the demurrer was over-
and the administrator wasruled, payadvised to the undertaker’s

bill.

Hamblettand Marshall D. Cobleig'h,CharlesJ. for plaintiff.the

Perkins,A. forCharles the defendants. .


