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Merrimack,
6, 1916.June

Boston & Maine Railroad v. Concord.

by except by authority legislature,cannot be assessed towns or cities'Taxes of the
upon municipality legislative authorityaand the burden is to show for the

a tax.assessment of
always power property,retained the to tax railroadThe state has and hasnever

cities, exceptdelegated power inthat to towns or the case of real estate not
ordinaryin the business of the road.used

power upon personal propertyno to assessand cities have taxes theTowns of
railroads.

byPetition, for the abatement of taxes assessed the defendants
property plaintiffs yearofupon personal the for thecertain 1913.
by bytaxfound the commission on referenceThe facts thewere

sufficiently opinion.stated in the•superiorcourt, and are Transferred
April term,ruling 1915, superior byfrom the of thewithout a court

■Chamberlin,J.

(Frederick orally), plaintiffs.Branch forBranch & Branch W. the

(by orally),brief andMurchie for the defendants.Alexander

Plummer, plaintiffs seekingare anJ. The abatement of the
inby uponthe defendants' 1913 certain of per-taxes assessed their
repair shopsrailroadproperty in their at Concord.sonal The

plaintiffs relyupon supportwhich the inprimary ground of their
authoritynothe defendants have under thepetition is that law to

relatingfirst statute in thelevy especiallysuch taxes. The state
appears inrailroads,of the Revised of 1842,to the taxation Statutes

“Every railroad corporation payis follows: shall toand as the
Wednesdaystate on or before the second oftreasurer of the June

value, daycent on the on firstannually, per Januaryone the of
capitalpart expendedof its stockpreceding, of that within this

by justicesthe certificate of the of thestate, supe-to be determined
S., 39,c. s. 4.R.rior court.”

changestime, although there have been in thethat statutesSince
taxation, alwaysthe state hasin to railroad retained thereference

delegatedproperty, and never has topower to tax railroad towns or
except in the case of realpower, estate' not used incities such the

1843, 34; S.,the road. Laws c. C.ordinary 41; S.,business of c. G.
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c. 57; G.L.,c. 62; 1878, 70;c. 1881,Laws Laws c. 53; S., 64;P. c.
1909, 66; 1911,Laws c. Laws c. 169.

6, chapterSection 55 of the Public providesStatutes that “the
real railroad, telegraph, telephoneestate of and corporations and
companies, ordinary business,not used in their appraisedshall be

”byand taxed the authorities of the towns in which it is situated.
provisionsSimilar in relation to the taxation of the real estate of

ordinaryrailroads not inused the ol road, appearbusiness the in
the statutes of the state since 1844. 1844, 141; S.,Laws c. C. c.
41, 2;s. S., 49, L., 53,G. c. s. 4; G. c. s. 5.

To personalmake it still more propertycertain that the of rail-
roads only bywas state,to be taxed the the commissioners on
revision of incorporatedstatutes in 1867 following provisionthe
in their report: “Railroads, and therein,the stock shall be taxed
only in specially prescribedthe therefor,mode except for real
estate, providedas in chapter.”section four of this Comm’rs’
Rep. 1867, c. 50, s. 8. This adopted by legislaturesection was the
(G. S., 49,c. s. 8), and remained in force in substance until the

ofestablishment the tax commission in L.,1911. c. s.53, 9;G.
S.,P. c. 64, s. 12. Previous to the enactment of this statute the

legislature must have intended no exceptthat tax could be assessed
in the prescribed bymode law, languageand the can be ascribed
only to an excess of caution in possiblethe effort to avoid conflict
between taxingthe officers.

Under priorthe instatutes force 1911 questionto there can be no
but that the authoritystate had power levyexclusive and to taxes
upon property exceptrailroad in case of real estate innot used the
ordinary business of the languagerailroad. The of the statutes
made it perfectly clear that personaltowns and cities were tonot tax
property of railroads, and the law was so understood and admin-

byistered the taxation authorities in the state.
It is the of chapterclaim the defendants 169, 1911,that ofLaws

gives them authority levy dispute.to the intax Section 8 of that
imposesstatute upon the state tax commission duty, givesthe and

them powerthe authorityand uponto assess the taxes railroads
and publicother corporations, onlyservice exceptionand the is
that contained in 24,section of ordinaryreal estate not inused the
business of the railroad. This indicates that it was the intention
of the legislature longto thecontinue established method of the
state in assessing upon railroads,taxes powerand that the and
authority levyto exceptsuch taxes toas real estate above men-

VOL. LXXVIII. 13.
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state, not'delegated to theby the andtioned; to be retainedwas
“significant.is It shallwording of section 8Theand cities.towns

commission, /powerit shall have and author-andduty of thebe the
companies.”. .upon railroad .the taxesity .. . to assess

thetaxes, is to assesssimply to assess butis notcommissionThe
ordinary meaning signifies all-thegiven itslanguagetaxes. This

24. If beenin section it hadexception is thattaxes, the soleand
give toa law that wouldlegislature to enactof thethe intention

upon personal prop-taxes thepower to assessand cities thetowns
change from thehave been a decidedrailroads, woulderty of which

apt and unmis-state, it is obvious thatin force in thepreviouslylaw
Thepurpose.thatbeen used to effectlanguage would havetakable

strong itis evidence thatlanguage in the statutesof suchabsence
beingchange.make such a Therelegislative intent tonot thewas

givingin townsthe statuteand distinct declarationno manifest
ofupon personal propertyauthority impose taxes thecities toand

Lempster,imposed. Sunapee v.be sorailroads, such taxes cannot
H. 655.65 N.

byproperty assessed the defendantspersonaltheappearsIt that
generalin the railroad valua-by commissionthe taxwas not included

questionbeen included is ait should havefor 1913. Whethertion
expressed.opinionno isconsidered, to whichand asnot

inby whichcited the defendantshave beenSeveral .cases
heldsought. In those cases it wasexemptions from taxation were

that heexemption to showupon claiming anis onethat the burden
v.open no other conclusion. Stateby language toto itis entitled

Academy Exeter,v.535, 537; Phillips ExeterSavings Bank, 71 N. H.
Park,v. 72Watson, 320;N. H.306; Boody v. 63 WilliamsN. H.58

of the law laidquestion as to the soundnessThere is noN. H. 305.
are confrontedBut in the instant case wein these cases.down

byexemption claimed theHere no issituation-.with a different
power orhad nois that the defendantspositionbut theirplaintiffs,

levyto the tax.authority under the statutes
legislature.by authority theexcept ofbe assessedTaxes cannot

H.Boody Watson, 64 N.517, 541; v.District, 74 N. H.v.Canaan
to showtherefore, upon the defendantsis,It incumbent162, 195.

of the tax.authority for the assessmentlegislative
of the Publicrepeal 12, chapter 64the of sectioninclusion ofThe

only in modetheshould be taxedStatutes, providing that railroads
existing pro-general repeal of alletc., in thespecially prescribed,
significance;1911,in is withoutthe taxation of railroadsvisions for
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previously merelyas was asuggested existingit declaration of law.
powerIts no of towns, repealenactment took taxation from itsand

gave them If enacted,none. useful when nothere was occasion
longer to cumber the statutes with the of principlestatement a
thoroughly upon fifty years.understood and acted for more than

24Section of taxthe commission statute furnishes per-the most
convincingand evidencesuasive that it was not the intention of

legislature to delegatethe to powertowns and cities the to tax
personal property of railroads not used in ordinarytheir business.

provides anyThis section that “real estate of railroad . . .
ordinary appraisednot used in its business byshall be and taxed the

authorities of the towns and in is situated,cities which it as pro-
”by existing If legislativevided laws. it beenhad the purpose to

give powercities taxation,towns and this of such purpose would
clearly by addinghave been indicated after real estate in the first

line of this section the personal property.”words “and The omis-
sion of provisionthese words leaves this of statutethe substantially
the as it thesame was before enactment of taxthe commission law,
and leads us to the conclusion uponthe personalthat taxes the
property of railroads are to exclusivelybe assessed by the state
taxing authorities, they alwaysthe same as been.have If a radical
change in the method of railroad taxation had been intended, it

very improbableseems makingthat the changewords such clear
and definite would have been left out of the Thestatute. assess-

of in questionment the tax was invalid.
granted.Petition

All concurred.


