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testimony judgeThe of a as to what occurred before him in the trial of another
privileged,cause is admissible,not is if upon per-but he does insist hisnot

privilege testifying.sonal to be excused from

Appeal,Probate from a disallowingdecree a will of Horatio
March, allowingN. and an earlier will. juryThe found that
laterthe will was executed with the required by law,formalities

but that the testator was not of sound mind when he executed it.
Prior makingto the of will,the later appellant, Hale,the

presented petition probatea to the court, setting forth that March
insane, prayingand inquisition.was for an At that time Hale

judge probateto thestated of that March was insane.
appeal,At the trial of the the executor judge probatecalled the of

witness, who,as a objectionwithout on his part, testified to the
by Hale,statement made him appellant,to the in relation to the in-

sanity of March.
appellantsThe excepted groundon the incompetentthat it was
judge probate testifyfor the of to as ato statement made to him in

inquisitionthe proceedings.
from term, 1915, superiorTransferred the October of court,the

by Kiwi, J.

Martin Howe, Fowler,& Cox Fletcher Young& Hale and Oscar L.
(Mr. Youngorally), appellants.for the

Veazey Stephen (Mr. orally),Owen& and S. Jewett Jewett for the
appellee.

Plummer, appellants’ exceptionJ. The is solelydirected to the
competency testimony.of the and not to thewitness

contention, incompetent probateTheir that it was for judgethe of
give testimony byin appellant, Hale,to a statement made the to

open court, relating insanityhim in to the of testator,the and that
received,testimony although givencould not be objec-the without

tion, be sustained.cannot
ingreatThere is a deal of discussion the books as to whether a

judge testify presiding,in over which he iscan a but the bettertri^l
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*givencannot, unless the evidence isbe heseem to thatrule would
2People Miller, Rep.Crim.Parkermerely undisputed. v.formal or

(N. 1486; Zanga,Maitland v.Rogers State, 76,60 Ark.Y.) v.197;
testify incompelled to a easejudgea be92. Neither shouldWash.

the case.previous trial of same Wel-him in ato beforeas matters
however, anyaware ofare,85. We notBatchelder, 23 Me.comev.

incompetent testimonyto receive the ofit is awhich holds thatcase
•placetook before him inas to agiven objection,without whatjudge,

hand, it been held thatcause. On the other hasformer of atrial
legal objectioncan be no totestimony competent.is “Theresuch

peaceof the as to what occurred on atestimony justiceof athe
testimony Duffy,common.” v. 57him. Such is Statetrial before

says,supra, the court refer-Batchelder,In v.Conn. 525. W'elcome
relating formergave testimonywho to a trial:ring judgeto the

“ testifying, ifmighthe have been excused from hetrue,It is that
it.policyit. have authorized Butuponhad insisted Public would

upon righthe not hisground exception that did insist to-it is no of
by appellants brief,in theirThis cited thebe excused.” case was

authority appellee. Regina Gazard,for v. 8 Car.is an the & P.but
by appellants595, Agan Hey, 591,Hun also cited theand v. 30 are

position. case, juryInsupport grandin their the former a wereof
indicting person proposedfor and itconsidering perjury,a was to

grand jury,of had as ofexamine a member the who acted chairman
quarter alleged perjuryat which thethe sessions was committed.

having expressed begrand-juryman examined,The a desire not to
grand jury verythe him. It isthe court advised not to examine

why grand-theprobable the court that thethat reason advised
objectedhe it.juryman be not examined was because to The dif-

bar,in facts this the atference the between case and case renders
authority appellants.for the the latterit valueless as an In case

errorthe court ruled that it was to receive the statement of the
previously case, witness,tried the as ajustice who had as to the

ground upon placedhe his decision in thewhich defendant’s favor.
stated, however, competentThe that he acourt was witness to

prove ap-all that before him. So far this caseoccurred as is
case, appellee.plicable supportsto the instant it the claim of the

Seagrave, 443, only2 AllenMcGrath v. the other case referred to
by appellants, magistrate maythe simply holds a be calledthat

prove thejudgmentto a when has not beenrecord extended.
appellants (16ed.),The have 1 Evidence,cited Greenleaf on s. 254c,

the perhapsand text would theindicate that section sustains their
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position, but a careful examination of the foot notes to the sec-
tion contrary.discloses the following appearsThe in the foot

“Magistratesnotes: judges frequentlyand are uponcalled to
testimony givenstate them;before and though they might perhaps

plead public duty in to attend,refusal there seems to be no objection
to testimony they willing.”their if are At the end of section 648 in

Evidence, byElliott on appellants,cited the is this statement: “It
has been judgedecided that if the does not insist righton the [refer-
ring privilege testify]to his groundto refuse to it is no of exception

testimony.”to admit his The other bytext-books referred to the
appellants in their brief are understood to nothingstate more than

recognizedthe well thatprinciple judgea compelledcannot be to
testify as to what occurred before him in the trial of a cause.

privilegeThe judge, groundaccorded to a on the public policy,of
that required againsthe shall not be givehis will to in testimony at

-the trial of a case a him,statement made before personal priv-ais.
ilege, mayof which he avail himself not,or as he chooses. Such a

privileged;statement is not it lacks the element of confidentiality
privilegedwhich is essential to a Wig.communication. Ev. s. 2285.

basis,There is no in or authority,either reason settingfor aside the
findings juryof case,the in this because the court received the testi-
mony judgeof the probate, givenof objection,without as to a state-

proceedingsment made in before him.
, Exception overruled.1¶AAll concurred.

Hillsborough,
24,June 1916.

M. A. Albertson & Co. v. H.James Shenton.

general rule, invariably, imposition penaltyAs a if not the doingof a for the of an
equivalent express prohibitionact is to an of the act.

(Lawspedlers 1897, 76,Under the of 1), prohibiting goingstatute c. s. about
“exposing selling” etc., by going sellingfor orsale a sale one about is within

prohibition.the
prohibited by statute,If a' is inquirecontract it is immaterial to whether the

passed purposes only.statute was for revenue .
illegallyA vendor who has a pro-sold chattel and taken a lease from the vendee

viding uponthat paymenttitle should vest in purchasethe vendee full of the
price against upon payment.cannot maintain trover him default of

Trover, ring.for a agreed.'diamond Facts 7,March 1912,
plaintiffs’ agentthe sold the ringdefendant $150,the diamond for


