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Rockingham,
8, 1916.Nov.

.State v­ H.William Stevens.

1915, 128, restricting lightning by agentsLaws c. sale ofthe rods to sales resident
state, police power protectionin the a valid of theis exercise for the of lives and

property, 2,4,and not in with art.is conflict s. o'f the federal norconstitution
thewith fourteenth amendment thereof.

3,imposed by 1915, 128, agentsThe limitation c. s.Laws that shall be residents
personsapplies equallytheof state allto whether citizens of this or of_another

state, and is not a violation of article 4 of federalthe constitution.
^

3,1915, 128, agent required actingUnder Laws c. as. licensed is while so to
state, provision regulationmaintain a in the butresidence the is a of the licensed

agent applicantand residence of the is not essential theto issuance of a
license.

qualificationpassing upon applicant lightning-rodIn of an agencythe for a under
128, duty1915, 3, judicialLaws c. s. ofthe the insurance commissioner is in

nature, collaterally, wrongfulcannot be attacked and his refusal to license is not
sellingprosecutiona bar to a for without a license.

Appeal, byand municipalfrom conviction sentence the court of
upon offeringa forcomplaint sellingPortsmouth for andsale with-
lightningout a license androds material for the protection of build-

by lightning,fromings damage 128,in violation of c. 1915.Laws
JanuaryTransferred from the term, 1916, superior byof court,the

Kivel, J., agreedupon facts, ruling.an statement of awithout
Jufy 29, 1915, defendant,the Massachusetts,then a resident of

agenttheas of the National Company Michigan,Standard of —the
being duly tocompany licensed do state,business in this at North—■

Hampton, lightning agent.havingsold rods without a licenseas such
The company previously applieddefendant and the to thehad

agent’san defendant,insurance commissioner for thelicense for
which was refused fot thatthe sole reason the not adefendant was

ofresident this state.

Hatch, solicitor,Albert R. and P. Tuttle, attorney-general,James
(Mr. orally),Tuttle for state:the

state,The 1915,in the enactment of Laws 128 with the re-c.
agent’s residence, properly pre-striction as to the exercised its

rogative rightin sovereigna in which it had the asmatter a within
regulateits own territory Miningto its internal affairs: Pembina

S.Pennsylvania, 181; PhiladelphiaCo. v. 125 Fire Ass’n NewU. v.
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Pennsylvania,Co. v.Norfolk, &c. Railroad110;York, U. S.119
624, 631;S.. Powell v.118; Converse,re 137 U.In114,U. S.136

French,Ins. Co. v.678, LafayetteU. 685;127 S.Pennsylvania,
157;92 Ala.Edinburg Co., SmithNelms v. &c.404;18 Howard

Co., 9 Idaho 399.Alberta,v. &c.

Gallowayorally), for theGalloway (Mr. defendant.Pierce &

1915, entitled, “AnChapter 128, is act toC. J. LawsParsons,
is,1 “Nolightningof rods.” Section manufac-regulate the sale

corporation or offer forfirm, or shall sell sale materialturer, person,
buildings damage by lightningfrom untilprotectionfor the ofused

fromlicense obtained the insurance com-byto do so aauthorized
” 2of Sectionprovisionsthe this act. contains theundermissioner

may be issuedupon which such license to theand conditionsterms
protecting light-of frompurposefor theof materialmanufacturer

fromis, notice a licensed manufac-ning. “Upon3 writtenSection
toappointment personof a suitable actact of the asturer under this

of aagent state, upon presentationthis and the certificate ofhis in
signedcharacter, by thegood mayorand moral orreputationhis

is acity resident,of which he the insuranceselectmen of the or town
if amay, appointeehe that the is suitablecommissioner is satisfied

agent, upon receiptto him a license as such the of a feeperson, issue
in yearshall force one fromof dollars. Such license continuetwo
bymay anyrevoked time the insurance com-issue,date of but be at

hearing. agentsgood and after a Such shall bemissioner for cause
”of the state.residents

person.byfor an unlicensed Itprovides penaltySection 5 a sale
lightning proper subjectthe of rods is a foris conceded that sale

powerregulation by the The of the toand license state. state
by sellingpenaltyenforce act infliction of a for withoutthe the

only provisiona not controverted. The attacked thelicense is is
agentsthat shall be residentsfinal clause of section 3 such of the

necessaryprovisionBut this is not a element of thestate. scheme
legislatureregulation provided.of It could’not be held that the

attempted regulation lightningof thewould not have sale of rods if
legislativethey particular provision beyondhad understood this was

result,power. void,if this clause therefore would not be toThe is
personspermitthe whole act and all to sell withoutinvalidate

merelylicense, nugatory portionthat of act.but to render the
Opinion Kingston Towle,H. EastJustices, 604, 605;the 76 N. v.of
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57, apparently48 N. H. 65. This is the view of the defendant, for he
necessaryconsidered it to appliedshow that he for license,a which

duty imposed uponrefused Thewas the insurance commis­him.
upon application to him agent,sioner for the license of an judicialis

passisnature; upon questionin its he to the whether the manufac­
appointee person. If, actingis a suitableturer’s under an erroneous

law,of the the insurance wrongfullyview commissioner torefused
license,the the defendant had an ample remedyissue in the ofwrit

judgmentThe of the commissioner,certiorari. that the license
granted,to beought collaterally.not cannot be attacked Pitts­

N. H.Exeter, 336,69 338.v. The defendant would be no betterfield
permitted.attackif such were His claim is en­off that he was

license, rightto a not that he had atitled to sell without a license.
of conpededIf correctness the defendant’s claimthe were or estab­

guilty of alished, statute, sellinghe would still be violation of the —
wrongfula A equivalentwithout license. refusal of a license is not

prosecuting byInstead of proper proceedingsto a license. his claim
right license, disregardto a the defendantof chose to the law and

penalty. Upon agreedto the themust submit facts the state is
judgment.toentitled

the insurance not technically partyBut while commissioner is a
proceedings, represented by attorney-general,the state is theto these

probablynot press punishmentas he would desire to for ifand
ought given defendant,that a license to have beensatisfied the the

if it applicationhas been considered as were ancase to review the
commissioner, presentinginsurance questionof the the soledecision

by requirement 3,the defendant whether thenow raised of section
agents state,”shall be residents of the is in of“Such violation

1, 2,s. art. of theIV constitution of the United States:paragraph
“ privilegesof each state shall be all andThe citizens entitled to the

”citizens in the severalimmunities'of states.
assumption brief, ques-of the defendant’s that the statute inThe

against instates,the citizens of other is not truetion discriminates
statute, 1, everys. appliesThe inhibition of the to “manu-fact.

person, firm, corporation.” argumentor of thefacturer, The
brief, upon proposition corporationsin reliance that arethestate’s

meaning 2,within the of section art. IV of the federalnot citizens
thereto,and of the fourteenth amendment is of no assist-constitution

passed regulatenot to the ad-The statute was restrict orance.
foreign corporations state,in toof to do business the butmission

lightning any “person,regulate bythe sale of rods within the state
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desiring for thelicenseEvery manufacturercorporation.”firm, or
buildingsprotectionfor the ofusedmaterialproduct,of hissale
it onstate, may obtain thelightning, theby withindamagefrom

ofindividual,or an a citizen thiscorporationaterms,same whether
provisionIf of s.foreign country. theor astatestate, othersome

state,of theshall be residentsmanufactureragents of such3, thethat
right, it a limitationis whichthe manufacturer’soflimitationis a

and countries.and other statescitizens of thisequally toapplies
against, urgebeing cannot amanufacturer, discriminatednotThe

is4 of the federal constitution. Therehim of articletoasviolation
agents, prohibitswhichregulating appointment of3, thenothing in s.
any state,or other or ana citizen of Massachusettslicense ofthe

notice,(1)are from a licensedto a licenseThe essentialsalien.
presentation of(2) the a certifi-appointment;manufacturer, of the

character, signed by mayorthe ormoralgood reputation andofcate
resident; (3)appointeethe iscity or town of whichof theselectmen

appointeethat the is ais satisfiedinsurance commissionerthat the
being out,made the commis-pointsthreeperson. Thesesuitable

appointee agent, uponto the asto a licenseauthorized issuesioner is
continues in forcedollars. The licensereceipt of a fee of twothe

anyissue, may be revoked at timefrom date of butyear thefor one
good upon hearing. Thefor causecommissionerby the insurance

objectionto is made:provisionthe whichcontainsnext sentence
itFrom the contextagents be residents of the state.”shall“Such

bylegislature had in mind thethe wordthat whateveris clear
therebyqualification implied is notpossession of theresident, the
provision aslicense,of a but the is intendedto the issuanceessential

Having accepted license,agent. theregulation of the licenseda
inacting to maintain a residence thethereunderrequiredhe whileis

avoidingthe the license ifprovisionno of statuteThere isstate.
maintainingcomply bythe aagent does not with statutethe licensed

agent obeyin to thestate,in but failure the licensedtheresidence
expressedAngood for of the license.be cause revocationlaw would

applicationof for licenseobey the law at the timenot tointention
appointee not a suitablethat the wasmight be sufficient evidence

mightof a license which be at oncejustify the refusalperson and
The license in thiswere carried out.revoked if such intention

upon ground. The restriction ofmay been refused thiscase have
agent isequally at the time of license theapplies whetherthe statute

TheHampshire or of other state. citizencitizen of New somea
claiming the benefit of the license cannotHampshireNew whileof
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here,his residence nor can the citizen of another claimabandon state
establishingrights maintainingaof licensee without and such athe

comply requiredwill with the law. It was nothere as thatresidence
taking out a shouldcitizen license become athe Massachusetts

onlystate, Althoughthe but that he should reside here.citizen of
ofamendment the federal constitution declares thatthe fourteenth

in which theyof the United States are citizens of the statescitizens
may temporary state,in onereside, be a residence with intentthere
another, citizenshiphot create in thereturn to which will former.to

130,16 Wall. 138. This seems a.sufficient answerState,Bradwellv.
against the citizens of other states.claim of discriminationto the

■ legislativefromdoes not differ and constitutionalprovisionThe
a of as an essential torequiring certain term residenceprovisions

exercisingholding pro-the electoral franchise. As suchoffice or
equally upon uponthe citizens of the state andbear thosevisions

may states there is no discrimination.come from otherwho
groundunnecessary uponrest the ato decision so narrowBut it is

residence, citi­to discuss the distinctions betweenor take timeto
inhabitancy. State, 71,—126 Ind. 9 L.See Welsh v.zenship and

amendment of the constitu­664, The fourteenth federalR. A. 666.
enforcing anyany making or lawstate from whichprohibitstion
of citizens of the Unitedabridge privilegesthe or immunitiesshall

definition, except'from infederal' court has refrainedTheStates.
privileges and immunities as used in thegeneral terms, of the words

to theiramendment, preferringthe “rather leaveandconstitution
upon particularin each case a of themeaning be determined viewto

McCready Virginia, 94 U. S.rights or denied therein.” v.asserted
591, 593; Dow,Maxwell 176Elliott, 18 How. v.391, 395; Conner v.

McClung, 239; Maryland,172 U. Ward v. 12Blake S.581;U. v.S.
Coryell,168, 180;Virginia, 8 Wall. v.418; Paul v.Wall. Corfield

3230.371, Cas. No.C. C.4 Wash. —Fed.
inunnecessary the cases which these terms areto examineBut it is

abridges rightthe of sale bothIt clear that the statuteisdiscussed.
lightning-rod material and of those who other-ofof manufacturerthe

abridg-authorityIf foragents.him as suchmight representwise
law,despite the federal the wholein the statenot existment does

Tiernan, U. S.But, in v. 148as was said Giozzais invalid.statute
amendment, Amendment does not“Thefourteenth657, 662, of the

at the.powers policeof that were reservedthosefrom the Statestake
... it notadopted wasoriginal Constitution wasthetime

protect thepower of the State totheinterfere withdesigned to
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property citizens, promoteof its andlives, liberty health,and to their
”goodand order. In remorals, Kemmler, 436,education 136 U. S.

Connolly, 27, 31;113 U. S. Maxwell449; Dow,Barbier v. v. 176 U. S.
the article of the constitution581, upon,604. Neither relied nor the

abridges right protectionamendment, the of inherent in the state and
adopted.the was Stephens,reserved when constitution DeGrazier v.

(n.194, s.) 1033;L. R. A. Kohn101 Tex. v. Melcher—16
Rep. 433, 437;(Shiras, J.), Hana,29 Fed. Commonwealthv. 195

Slaughter-House Cases, 16262, 265; policeWall. 36.Mass. “The
protectionthe extends to the ofpower lives, health,of state the

quiet persons protectionall andand of the prop­comfort of all
personsstate; propertyand anderty within the subjectedare to

reasonably necessaryand burdens as aresuch restraints to secure
comfort, health,general prosperity.and . .the . The state has

authority regulations to time, mode,to make as the and circum­
parties assert, enjoy,shallstances under which or exercise their

coming anyin withrights conflict ofwithout those constitutional
forprinciples protection rightswhich are established the privateof

”private property. White, 48,State v. 64 N. H.and 50. Conflict
the2, art. 4 of constitution ofwith section the United States has

claimed in cases where the law limitedbeen licenses for the sale of
Inliquor to of the state. allresidents these cases it has been con­

having power regulatetothat the state liquor,sidered the sale of
being regulationintended tothe limitation effect such and not

privilegemerely specialto a tosecure citizens of the state was not
any provisions ofbyrendered void the federal constitution or

DeGrazier v. Stephens,amendments thereof. 101 194,Tex. —16
(n. s.) 1033; Melcher,L. R. A. Kohn v. 29 Rep.Fed. 433; Welsh

664;Ind. L. R. A.State, 71,v. 126 Austin State,v. 10 Mo.—9
591; McGuckin, 323;Mette 18 Neb. S.v. C. 149 U. 781; TrageserS.

Gray, 250,—Md. 9 L. R. A. 780.v. 73
principles legislationare now involved.The same Is the restrict-

ing lightning an policethe sale of rods exercise of the power for the
propertyprotection peopleof the lives and of the of the state, and

if so, complained regulationis the restriction of a reasonable inmade
good legislative purpose?faith for the execution of the 40 L. R. A.
(n. s.) 284, note. “It must be a state cannotconceded.that

guise police powerunder the of make athe discrimination for which
good assigned.”no reason can be DeGrazier v. Stephens, supra, p.

regulationattempt196. atThe first the of the of lightningsale
in 49,rods the c. Laws 1878. The severity penaltiesstate is of the
VOL. LXXVIII. 18.
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license, exceeding $1,000,fine notimposed for sale withoutthen
exceeding year, both, thenot one either or indicatesimprisonment

legislative provisionin mind. thatmagnitude the evil the Theof
only if the treasurer of the bebe issued state shall satis-license shall

investigation lightningthat the rods the licenseeupon a scientificfied
protection lightning,againstare sufficient forproposes to install

against fraudprotect injuryto and from frompurposeaindicates
efficiency anyWhile the of rods as ainstallations.unscientific

lightning may bybe it com-against questioned some, isprotection
improperly maythat constructed orknowledge rods installedmon

Byproperty.a menace to life and Lawsbe, protection,of ainstead
$600 $100 personsfee was reduced to to for1879, 34,c. the license

being un-of the state. This discrimination heldyearsfive residents
(State Wiggin, 508),64 N. H. wasv. the fee for licenseconstitutional

S., 123, By 1911,P. s.persons.$300 to all c. 6. Lawsin 1891 made
provisions relating lightningto the sale of rods112, specialallc.

regulatedprovisionthe that the sale should berepealed, withwere
relating chapter 76,and Peddlers,to Hawkersunder the statute

years later, 1915,1897,and the amendments thereto. Four theLaws
comprehensivewas enacted. This statute is morepresent statute

anycovering offeringand inones,earlier the sale for salethan the
buildings light-protectionfor the of fromof material usedmanner

only persons going in theformer law related to aboutning, while the
offering exposing puttingor for or oncarrying sell,to salestate

buildings any lightningkind of rods. Under the former statute the
lightning-rodin was.pedleras hawker or the businessgoing about
the ofregulated. present law concerns whole matter sale.The

containingalready to as under2, referred the conditionsSection
might manufacturer,to follows:be issued a is aswhich license

be com-2. No such license shall issued until the insurance“Sect.
approved byof the material made such manufacturerhasmissioner

protecting lightning,from and of the manner andpurposefor ofthe
material, manufacturer,installing nor until suchsystem of such

corporation to in 1 of this act has.person, firm, or referred section
penalcommissioner in the sum of fivefiled a bond with the insurance

security satisfactory com-dollars, to the insurancethousand with
securing payment anyof of finalmissioner, purposefor the the

anyinmay againstrecovered such manufacturerthat bejudgment
togethercompetent jurisdiction state,in this with a writtenofcourt

legal process affecting such manufacturer or his.stipulation that
being*upon insurance commissioner for the timeagent, served the
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if personally uponshall have samethe effect as served manu-such
agentfacturer or his within the com-state. When the insurance

compliedmissioner satisfied that theis manufacturer has suchwith
andrequirements assets, standing,is safe and reliable as to business

methods,and and to confidence, requireis entitled he shall to be
copy guaranteefiled him a of agreement bywith the issued such

manufacturer, guarantee agreement providewhich must in thethat,
damage by lightning property byevent of to rodded manu-said

agent, moneyfacturer or his for the berodding buildingof said shall
thereof, damage buildingreturned to the owner or re-the to said

paired. form guarantee agreementThe of approvedsuch shall be
by thereof;the insurance before the issuance andcommissioner
upon paymentthe to him a fee of fifty mayof dollars he issue a

manufacturer, yearlicense to such to continue in force one datefrom
may byof The anyissue. license be revoked at time the insurance

good cause, hearing.”for after 1915,commissioner a c.Laws
128, s. 2.

comparison provisionsA of these with the earlier law thatshows
purpose prohibitit was of lightning rods,not the to the use —an
might previousintention which be to S.,ascribed the c.statute. P.

123, 5, 6, requiring $300ss. 7. ofInstead a license fee of of whoever
might go principalto orsell, agent,about the total feelicense to

agent $52.and commissionermanufacturer is While the insurance
approverequiredis product,to the manufacturer’s he requiredis not

proposed againstto be that the protectsatisfied material will
lightning only good solvencybut of the faith and of the manufac-

object plain protectturer. The to dangersis from fraud and the
might mightwhich arise from unrestricted sale of a material which

of,risk of preventing damage by lightning.increase the instead
protection legislativeAs such is the power, is,within the question

provisionnot somewhether of the act to privaterestricts some extent
purpose provisionthe ofrights, but whether the the ofis execution

protective purpose, whether,the ifand enacted for purpose,such
provision unreasonably private right. Craig,such limits Carter v.

urged71 H. purposeN. 200. It cannot be that ofthe the restriction
preservewas to for of monopoly actingresidents this state a of as

agents lightning-rodfor languagemanufacturers. The of 3section
in appointment agentsreference to the of proves that the draftsman

statute,provisionsof the had inact mind the of requiringthe the
agents foreign companiesof insurance to be residents of the state,
which has been the law of the state since 1889. P. S., 169,c. ss.
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1889, 86, respondentLaws c. s. 2. The citizen of7, as a Massa-8;
ordinary calling,does not come here to exercise an trade orchusetts

agent another,act as to exercise a of office.but to for sort
prohibits callingLegislature any profession,the or it“Whenever

pro-when do notpursuit; Legislatureto be a lawful and theceases
by persons, havingallow exercisedit,hibit but it to be certain

law,specified in the becomes a munici-qualificationscertain it then
only by personspal privilege, maywhich be exercised those who

bypursue steps requiredthe the law.qualifications,have the and
strange ofindeed, that the moment a citizen anotherIt would be

soil, entitled allhis foot on our he is to be considered as tosetsState
municipal privileges by citizens,ownpolitical enjoyedand ourthe

yetand Andregard to the laws of this State.Constitutionwithout
qualification.are Ifof the Federal Constitution withoutwordsthe

political privileges privilegesfrom number ofagree to exclude thewe
ofimmunities which the United States declaresConstitution theand
to,be entitled is the same reasonof other States shall therecitizens

municipal sellingAndextending privileges.the tolimitationfor
in inliquors quantities quart,less than one is this State aspirituous

having pointedthe outgranted only qualificationsto thoseprivilege
years State,A in is one ofresidence of two the thein the act.

Legislature thought proper requirewhich have tothequalifications
consider,city Louis; qualification,of St. and this we is noin the

ofobjections residence,to than a oneliable constitutionalmore
vote,to or aa citizen from another State is allowedyear before

Legislature.”yearsfive can be theof before he elected toresidence
thought itState, 591, legislature10 594. The wisev. Mo.Austin

light-in ofdesiring agentto the of the saleone act as anotherthat
up here,a would ren-at least take such residence asning rods should

of, thejurisdic-process bringto and him withinhim amenable theder
provisionof The not so unreason-the courts the state. doesoftion

agent arightthe common law to act as ofably affect defendant’s
byto himmanufacturer, preservedwhich he islightning-rod claims

court can declare itStates,of the United that theconstitutionthe
ofPrince,v. N. H. 581. It that the businessState 77 is saidvoid.

peculiar itself, legislature mightretailing liquor is one to which the
license amightor it the towholly prohibit, as to which confine

258,—Board, 254, 100Templarnumber. v. State 131 Mich.limited
principle,not ofdegree,is oneRep. 610. But the difference ofAm.St.

byperceived why scientificlegislature,reason is the convincednoand
community lightningthatinvestigation generalor the of thesense
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might wholly prohibitdangerous useful, notthanrods were more
light-rightbe natural inalienable to sellThere can notheir sale.

liquor, consequently therethan is to sellning any more thererods
aagent. It is be conceded thatright to as tocan no natural sellbe

greater privilegea for astate cannot be taxed sumanothercitizen of
uponis the citizens of the state. Statehere than leviedhimallowed

v.508; Lancaster, 267;63 H.H. v. N. WardWiggin,v. 64 N. State
privilege418, argued denythat theIt is toMaryland, 12 430.Wall.

ofgreater inequalityoccupation is a discrimination than anof an
192, Rep. 386.Montgomery,v. 94 Me. Am. St.burden. State —80

burden, taxing power,an exerciseof invalid as of theinequalityThe
thepolice power tounder the because admissioncannot be sustained

policeinapplicabilityterms the of theprivilege on concedessome
questionPetition, 135, presentedH. the waspower. In Bliss’ 63 N.

presenting question inequalitya of of taxation.asconsidered
any grounds privilege ofupon a state could confine theWhether

county theyinto citizens of the which reside wasitinerant salesman
need benot and not now discussed. See Commonwealthconsidered
262, 265.Hana,v. 195 Mass.

againstis that notThe conclusion the statute does discriminate
so,states and that if it could be to docitizens of other construed

lawfullyis one that the state could make.the discrimination

Judgment... the state.forAll concurred.

Rockingham,
8, 1916.Nov.

Welch, Adm’r,H. v. &William Boston Railroad.Maine

attendingDue inferable from circumstances an in con-care is often the accident
knowledgeinjured person’s presumednection with the of the situation.

byperson suddenly bydeath a killed aThat the of railroad train attendedwas
physical maysufferingand mental be inferable from of thethe circumstances
accident.

201, 1, $10,0001913, limiting damagesUnder c. s. theLaws to amount of recover-
physical damagesinjuries,in of tort forable actions the are to be assessed on the
by byestate,basis of the loss suffered the deceased and his not sufferedthe loss

surviving relatives; damagesbuthis where have at thanbeen assessed less
$7,000, question survivingthe is aimmaterial whether be in fact de-relative
pendent.

negligenceCase, resultingfor in plaintiff’sthe death of the intes-
tate, by juryThomas Ford. and plaintiff.Trial verdict for the


