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remedy toproperis theinjunctionfor anequitya bill inwhether
iswhichmunicipalof a ordinanceviolationprevent the threatened

is,Itbyremedy givenis not statute.character, when suchinpenal
followingupon theinteresting whichquestion,say least,the anto

Titcomb, 102 Me.v.Houltonimportant'bearing:anauthorities have
24Brown,Attorney-General v.450;Wis.Waupun Moore, 34272; v.
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Exception sustained.

All concurred.
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65,upon employers’ liability 149,act,'35 c.the federal U. S. Stat. thean actionTo
negligence not aof a fellow is defence.servant

jump movingquestion quicklyan order to from asuch an action the whetherIn
jury,negligently given properly submitted the and the doctrinewas totrain was

assumption application.of had nothe riskof

liability act,employers’ to recover dam-Case, under the federal
plaintiff'sresulting intestate,inages the death of theinjuriesfor
disagreement.by resulting in a ThejuryTrialDoud Muslin.

denied,amotions for a and directed verdict werenonsuitdefendant’s
by J.,exception, Pike,to C. who transferred the case fromsubject
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the April term, superiorof1916, the court. The facts are stated in
opinion.the

(Mr.M.John XJptonStark and Robert W. Upton orally), for the
plaintiff.

Streeter, Demond, Sulloway (Mr.Woodworth & PiperJonathan
orally), for the defendant.

Peaslee, appearedIt in plaintiff’sJ. evidence that the dece-
dent, Muslin, engagedwho awas with and aboss fellow workman

shovellingin coal forward in the tender of a engine,locomotive was
engineto jumpordered off after the had started, that there was a

spaceclear engineof about fourteen feet between the and a train of
movingcars in the opposite speeddirection at a twentyof about

hour,miles an and that the men obeyed and both bywere struck the
train. survived,The fellow workman and that thetestified accident
happened givenimpetus-because by movingthe him the engine and

impelledthe suction of the train him too far.
It might happenis manifest that such a result and that it awas

fair question jury oughtfor the whether it not to have been antici-
pated by boss,the should for givewho that reason have forborne to
the order to jump movingto the men from engine.the

given quickThe order called for action upon partthe of the men
opportunityand did not afford anthem theyto consider whether

safelycould do so or not. The assumptiondoctrine of of risk has
applicationno to such a situation.

question negligence managementThe whether there was in the of
trains, them,the or of of noteither need be now considered. Assum-

ing respects,that was no fault in plaintiffthere these the was still
goto to given.entitled the on the of anjury negligentlyissue order

As suit under employers’ liability (35the is the federal S.act U. Stat.
149)65, questionc. the whether the order could abe treated as mere

Pierce,act of (Galvin 79)fellow service v. 72 H.N. does not arise.
Railroad,Pedersen v. 229 U. S. 146.

Exceptions overruled.
All concurred.


