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or partiality and oppression prevented.” Baltimore v. Radecke, 49
Md. 217, 230. See also Yick Wo v. Hopkins, 118 U. 8. 356. It is
to be noted that in the case of Concord v. Morgan, 74 N. Il. 32, the
" question of the validity of the ordinance was not involved; the only
point decided was that a certain structure or shed was a ‘‘building”’
within the meaning of an ordinance relating to the use of steam en-
gines in “any building.”

In view of the foregoing it is unnecessary to consider the question
whether a bill in equity for an injunction is the proper remedy to
prevent the threatened violation of a municipal ordinance which is
penal in character, when such remedy is not given by statute. Itis,
to say the least, an interesting questioﬁ, upon which the following
authorities have an important bearing: Houlton v. Titcomb, 102 Me.
272; Waupun v. Moore, 34 Wis. 450; Attorney-General v. Brown, 24
N. J. Eq. 89; Worthington v. Waring, 157 Mass. 421; Cope v. As-
sociation, 99 111, 489; State v. Schweickardi, 109 Mo. 496; Ocean City
Assoctation v. Schurch, 57 N. J. Eq. 268; Tiede v. Schneidt, 99 Wis.
201; In re Debs, 158 U. 8. 564; Rhodes v. Dunbar, 57 Pa. St. 274;
Northern Pacific Railroad v. Whalen, 149 U. 8. 157; State v.
O’ Leary, 155 Ind. 526; Pfingst v. Senn, 94 Ky. 556; 1 High Inj., s.
742; Wood Nuis., ss. 11, 12.

Ezxception sustained.

All concurred.

‘Merrimack, %
Dee. 5, 1916.

Bamre Tororg, Adm'r, v. Boston & Maine RaInroAD.

To an action upon the federal employers’ liability act,'35 U. S. Stat. 65, ¢. 149, the
negligence of a fellow servant is not a defence.

In such an action the question whether an order to jump quickly from a moving
train was negligently given was properly submitted to the jury, and the doetrine
of assumption of the risk had no application.

Casg, under the federal employers’ liability act, to recover dam-
ages for injuries resulting in the death of the plaintiff’s intestate,
Doud Muslin. Trial by jury resulting in a disagreement. The
defendant’s motions for a nonsuit and a directed verdict were denied,
subject to exception, by Pike, C. J., who transferred the case from
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the April term, 1916, of the superior court. The facts are stated in
the opinion. .

John M. Stark and Robert W. Upton (Mr. Upton orally), for the
plaintiff. ' :

Streeter, Demond, Woodworth & Sulloway (Mr. Jonathan Piper
orally), for the defendant.

Prasuer, J. It appeared in evidence that the plaintiff’s dece-
dent, Muslin, who was engaged with a boss and a fellow workman
in shovelling coal forward in the tender of a locometive engine, was
ordered to jump off after the engine had started, that there was a
clear space of about fourteen feet between the engine and a train of
cars moving in the opposite direction at a speed of about twenty
miles an hour, and that the men obeyed and both were struck by the
train. The fellow workman survived, and testified that the accident
happened because the impetus given him by the moving engine and
the suction of the train impelled him too far.

It is manifest that such a result might happen and that it was a
_ fair question for the jury whether it ought not to have been antici-
pated by the boss, who should for that reason have forborne to give
the order to the men to jump from the moving engine.

The order given called for quick action upon the part of the men
and did not afford them an opportunity to-consider whether they
could do so safely or not. The doctrine of assumption of risk has
no application to such a situation.

The question whether there was negligence in the management of
the trains, or of either of them, need not be now considered. Assum-
ing that there was no fault in these respects, the plaintiff was still
entitled to go to the jury on the issue of an order negligently given.
As the suit is under the federal employers’ liability act (35 U. 8. Stat.
65, ¢. 149) the question whether the order could be treated as a mere
act of fellow service (Galvin v. Pierce, 72 N. H. 79) does not arise.
Pedersen v. Railroad, 229 U. 8. 1486,

Ezceptions overruled.

All concurred.




