
v.Ross Brown. 31S'!N. H.]

Q. B. 609; Spacey1 v. Dowlais Gas &Humphrey,dock v. [1900]
879;B. Chambers v. Whitehaven Harbour-­Co., 2 K.Coke [1905]

Q. 132; Barclay, Co.,2 B. McKinnon v. Curle &Comr’s, 85[1899]
(n. s.)L. T. 286.

purpose spiritwithin the and ofplaintiff’s case is not the'The
liability compensation statute. Heemployers’ and workmen’s was-

any machinery,place where there was butemployed at a wasnot
place separatewhollya andin labor at distinctengaged manual

machinery use,wasmills where in and at ssfrom the defendants’
employment not tothem, and his was such as entitle-distance from
act.protection under thehim to

Judgment thefor defendants.
All concurred.

Rockingham,
2, 1917.Jan.

Joseph B.& a. v. a.T. Ross Brown &William

adoption byselectmen, by S., 79,power 10,the a townThe in of P. c. s. to-vested
”“ therein, highway agents bywas not transferred toconstruct sidewalks Lawe-

1893, 29,c. s. 3.

subjectheard and denied toPetition, injunction, exception;,for
agreedfollowing plaintiffsstatement of facts.upon the The are

agents andhighwaythe the defendants the selectmen of the town-
March,Hampton. meetingthe annual in 1916, ap-of At the town

sidewalk,a thepropriated S500 to build which defendants noware
building employing highway agents inthe thewithout work. The

areplaintiffs claim the selectmen not authorized to construct the-
throughexcept highway agents andthe ask that the select-sidewalk

expenditurebe from further and ofmen restrained construction
appropriation. adopted provisionsThe town has the of c. 79the

May term,from theof the Statutes. Transferred 1916..Public
by Branch,superior court J.of the

Page, Mitchell, plaintiffs.& for theBartlett

Gardner,& forEastman, theScammon defendants.

Chapter 79 ofParsons, Statutes,J. the PublicC. “Sidewalks-
Hampton adoptionin ofSewers,” byand is in force because the-:its
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By adoption by the chapter■town. force of such terms of this the
powers asHampton possessof the to and•selectmen sidewalks sewers

by upon mayor andchapter anythe the aldermen of city.•conferred
lb., s. 10.

chapter providesof the mayorThe first section that “the and
¡aldermen uponany city, petition, mayof' construct sidewalks

’■’ aagreed petitionThe facts do not showtherein. for this sidewalk.
plaintiffs objectionnot jurisdictionBut do rest theirthe to the of

upon lack of a petition,the selectmen the formal a defect which,
exists, easily'if it is could be Theyit obvious cured. contend that

given by chapterpowerthe selectmen this bywas withdrawn a
later the Statutes, adoptedstatute of date than Public which were

s.1891, 1893, 29,:in c. 3.viz. Laws
requiresupon highwayrelied the agentsThe section election of

duties; e., theyi.prescribes••and their that “shall chargehave of the
allrepair highwaysand of and bridges within•construction the

years by■town.” This section amendedwas four later the insertion
limiting clause,•of “under the ofthe direction the selectmen.” In

(Lawsof in 1913,the insertion another amendment 1913 c. 14),
bylimiting accident, or design,this clause was omitted'from the

by¡section, be the next legislature. 1915,to restored c. 171.Laws
amendments, however, doThese not affect the question which is

a construction of the languagewhether reasonable used in 1893
¡substitutes agentshighwaythe for the havingselectmen as boardthe

powei’s mayor citythe of the and board anyof aldermen of theover
in adopt-construction of sidewalks towns which the statute. The

■argument that,is highwayssince sidewalks have been considered
repairofduty highway, (Lambert■within town’s Pembroke,the v.

280), power constructing66 of highways necessarilyN. H. the in-
buildingof■cludesthat sidewalks. And it must be conceded the

byfor plaintiffscontended the■construction is within the letter of
language question-isthe used in But the1893. while not free from

probable .meaning•doubt it seems more that such was not intended
ingiven languageto be to1893 the then used.

Chapter “Repairing73 of the Statutes highwaysPublic is entitled
”in towns, provides paymentand for purposethe of taxes for that

.in labor if the paymenttown does not order their in money, and
■.prescribes procedurethe for throughsuch enforcement of taxthe

surveyors highways.of•officerscalled
Chapter 29, 1893, entitled, “An providingLaws is act for the

•construction, improvement, repairand of highways bridgesand
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Chapterin amendment of 73 of the Publictowns,in and Statutes.”
existing highway districts, requires raisingall theThis act abolishes

moneyinhighway more,tax and substitutes one orof the not
three, highway agents inexceeding as executive officers highway

placeinthroughout highwaythe whole town of surveyors,work
acting mighteach in one of several districts into which towns be

existing moneylaw. Under that law byunder thedivided raised
highway expended byberepairfor could selectmen,the town the

appointed byhighways or committeessurveyors of the S.,town. P.
an73, 5,c. ss. 6. The new was of high-statute abandonment the

tax, destroyed the of ofway surveyorlabor office highways, made
money compulsory placed expenditureand thea tax of the same

byhighway agents Specialbe elected thewith to town. reference
provisionstherepealingin to ofis made the section c. 73. Side-

is noare mentioned and there directwalks not reference to chapter
subject legislature79. It is clear that the then before the was the

■change repairfrom one method of road to the other.
legislation upon subjectThe earliest the of sidewalks that has

chapter 1872,been discovered is 25 of the Laws of which authorized
city cityof any by anythe ordinance bycouncils and town by-law

provideto for the construction and maintenance of sidewalks and
just proportion expenseof a of uponthe assessment the abutting

by subjectowners. In 1875 c. 36 the was elaboratelymore treated
substantially shapeinand the matter cast the in which it now

powerappears, e., uponi. is first conferred mayorthe the and
city byany concluding.aldermen of and the powersection like is

adoptgiven act;of which powerselectmen thetowns with the to
joined power straightenthe to andconstruct is widen the highway

portion expense upontheand to assess a of Inabutters. the
provisions1878, Laws,of therevision General as to andsidewalks

chapter entitled,are combined into a.sewers “Sidewalks and Sewers.”
Laws, c. In provisions■Gen. 78. the Public Statutes the for the

of.assessment abutters were striken out to be by 72,restored c.
of 79, S.,Laws 1895. Section 10 of c. P. provisionsis: “The of

chapter in inthis shall be force such towns and village districts as
may adopt same;the and the selectmen shall perform all the duties

powers.and possess all the in the or district,town the as the maycase
be, by chapter uponconferred this the mayor and aldermen.”

1 is, mayor and anySection “The aldermen of city, upon petition,
may .construct sidewalks therein . . and for purposethat
may straighten any highwaywiden and as in other cases.” From

VOL. 21.LXXVIII.
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con-powerbeen that the tohave understoodlanguage it mustthis
having andbody power tolodged the the widenwithstruct was

power have, imposingselectmen and inSuchstraighten highways.
given city having correspondingofficers thepowerupon them the

legislationwith other and uniformduty is harmoniousthe' statute
highway agents andTo authorize to widenin and towns.cities

in to setpurposes towns would bestraighten highways for sidewalk
having highway locationjurisdiction overup in two bodiestowns

reasonablywhich could be inferreda of conflict notpossibilitywith-
byit clearlegislative purpose, is, suggested,while asas within the

andlegislature powerthe ofintended locationoriginal statute thethe
in same board.should be vested the The selectmenconstruction

all thethrough highway agents, uponbutmay of build thecourse
to-is notlegislative intention it clear it was intended.of theevidence

petition properly denied.do The therefore wasrequire to so.them
legislature inprobable providingunderstood thatIt is not the

abuttingexpense uponofthe of the constructionfor assessment
duty upon highway agents insteadthey imposing suchwereowners

in-understandingselectmen, 1895, 72, 1,c. s.upon Laws but theof
question.now inthan 1895 is1893 rather

highway agents charge andChapter 111, 1895, givings. Laws1,
highways sidewalks, overlooked,has butsupervision of and not been

construction, lastand,new for the reasonnot relate tothis does
instated, slightly upon question legislativebut of intentbears the

1893.
Exception overruled.

All concurred.

Hillsborough,
2, 1917.Jan.

HarryGeorge a.Trustee, Lake, Adm’r, &Clyde, v. F.W.

tending purpose intestacy, presumptionto show aIn the absence of evidence of the
pass bythat all his estate to his will.is a testator intended

of'Equity, plaintiffBill a under willbyin the as thetrustee
nonagainstFreeman Lake bonisAnnie M. as the administrator de

against DohertyMrs. Freeman’s and the administratorof estate as
Mrs.estate, beingN. Freeman’s Andrew the son ofof Andrew

■ question clausepresentedThe under the 'fourthFreeman. arises
of the which is follows: “Fourth. All rest and remainderwill as the


