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Hillsborough,
6, 1917.Feb.

O’Grady & a.v. Michael H.& a.Daniel C. Galleher

guaranty uponuponMassachusetts, a rent reserved aBy an action ofofthe law
partby premises;from a of demisedeviction theyearslease is barred anfor

city by lessor, grantee’stheconveyance to a for a street and theand a
suchoccupation eviction.constitutes

guaranty.oíAssumpsit, a contract from theon Transferred
1915, superior by Sawyer, J., uponof courtSeptember term, the the

directingan aexception to order for the defend-plaintiffs’ verdict
opinion.in theants. are statedThe facts

.Burroughs, Wyman (Mr. orally),Taggart, WymanMcLane for&
plaintiffs.the

orally),(Mr. for theDoyle & Lucier Lucier defendants.

guarantorsPeaslee, HigginsJ. The defendants were for one
plaintiffsliability payto the to rent under aupon his written lease

Springfield,in propertyof Massachusetts. The consistedreal estate
of streets,of a comer Main and Cross and land inhotel at the the

rear, byfronting on Cross street and enclosed a board fence. Dur-
ing lease, plaintiffs conveyanceof the athe term the executed or

city asrelease to the follows:
city lay“. if. . the said shall out said Cross street . . .

city completionpay uponwe will to said ofthe the the work the sum
.($3,000.00)of three dollars as betterments. . .thousand The

city pay stripfor land to fromsaid shall to us the of be ourtaken said
northerly street,real Cross accordingestate on the side of said to the

plan, $1,500 perlines ofshown on said at the rate front foot as
easterlyon of Main . . .measured the line said street. Said

by northerlyland all now on theto include owned us side of said
southerly proposed northerlyofCross street that lies line asth.e

be . . .plan. paymentshown on said Said to made us onto
dayor of onApril,before the first 1913. Also the further condition

present building standing on premisesthat the now said shall be
expirationpresentallowed remain of ato as at until the lease for the

premises, expires April 30,which 1915.
liabilityhereby agree cityrelease the said from all“We to and do

by .acceptanceto us reason of the of said .Cross street.
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cityThereafter the tore occupieddown the fence and the land
description,included in didbut not disturb the building,thesabove

except a Higginsveranda at the rear. rebuilt the fence on the new
occupyline and tocontinued the premisesthe balance of for some

Duringmonths. this he paytime failed to the rent.
aThe lease was contract, rightsMassachusetts and the of the

parties byare determined the law of that commonwealth. The
question presented whether,is law,under that there is inevidence

fromthe case which it could takingbe found that the of landthe
plaintiffs’ agreementunder citythe with the did not amount to an

eviction.
arguedIt is becausethat the lease is to agreementreferred in the

citythetherefore had'notice of rightsthe tenant’s which were
protected of questionbecause such notice. But the here is not

mightwhether tenant attemptedthe have resisted the eviction.
put possessionIt is rather whether he was of byout the landlord

by authority.”“or v.its Insurance Company, 201McCall Mass.
Although city223. had notice lease, yetthe of the the landlord

authority uponundertook to transfer to it occupyto enter and the
subject onlypremises, to the that buildinglimitation the should

duringbe of Entry uponnot disturbed the term the lease. openthe
conveyance clearly byland under this authoritywas of the landlord.

act,It and constituted an partwas his eviction from ofthe the
'premises upon. may entryentered It be cityso well that the of the

againstwrongful, everythe Sowas as tenant. Ifis eviction. the
elected, mighttenant had so have entry;resisted the hehe but was

yieldedobliged Havingnot to do so. to act,the tortious and it
conclusively appearing by authoritythat it was done of lessor,the

legalthe usual result follows.
premises byIt is said the finalalso that abandonment of the the

the eviction, paylesseewas not because of but because couldhe not
The facts are inhis rent. as to this matter immaterial this suit.
an for partThis is not to recover the reasonable value ofaction the

premises occupy (Meredithof the the tenant continued to Mechanic
539), uponH.Company, guarantyAssociation v. 66 N. but the of

in anthe rent reserved the lease. Unless action for canthe rent be
maintained, standingno here.plaintiffsthe have

if provesaction maintained the“This cannot be defendant that
bypart premiseshe has been evicted from a of the demised the

Inplaintiff. case, recoveryno be had onsuch can the covenant to
pay rent, deprivedthe has been of thebecause beneficialdefendant
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by lessor,of thethe tortious actthe estateportiona ofenjoyment of
apportioned sobe severed orbeing entire cannotand the covenant

byof theparta the rent reservedrecoverplaintiffto toas allow the
White,Leishman v. 1Gray, 232.”Shumway Collins, 6v.lease.

prem­partfrom a theofby the landlordAllen, 489. “His eviction
landlord not sosuspends rent, because the 'shallthe entireises

pay anythingto forlesseeapportion wrongown as to enforce thehis
276,Hodgkins Robson, 1 Ventr.Hale, J.,C. in v.the residue.’

201, 202.Guggenheim, 106Royce277.” v. Mass.
that thedispose plaintiffs’of the contentionThese authorities

possession.inhe remainedliable for the rent becausetenant was still
premises. The casesin ofpossessionHe did remain the wholenot

attemptedholding liable, theare those wherethat the tenant is still
spitein ofresisted, propertyis andouster the tenant still holds the

applicationThey noillegalthe havelandlord's efforts to retake it.
part ofby a theto the situation an actual eviction fromcreated

premises.
agreement city be construedargumentThe that with the canthe

founded.rightsto the lease is not wellreserve all tenant’s under the
once,conveyancein atrightThe document is a a to enterterms of
to re-express buildingand the the allowedcondition that shall be

anypresent expiration negativesmain as lease,at until the of the
implied rights.ofreservation other

landIt is claimed thealso that it could have been found that
part premises,taken from the lessee of andwas not a substantial the

discussing what atherefore there was no iseviction. The cases
prem-enjoyment thesubstantial interference with the oftenant’s

assumingises are where eviction Butthose the constructive.is
present one,that the rule whereapplysame would to a like thecase

physicallandlord, acting by authority,the or those his took actual
possession part out,of a of itpremises,the and turned the tenant
must instill be held that there was an The lot the reareviction.

buildings greaterstorageof the was to apurposesused for and other
squareor less 3,000extent. contained and feet2,000It between

of land and about one inof this It located thefifth was taken. was
thickly part cityof forcity, paid bysettled the and the at thewas

somethingof $10rate like squarea No man couldfoot. reasonable
taking deprivefind that asuch did not the of a substantialtenant

part of Upon facts,what he had hired. such the eviction is estab-
lished as of law, nothing jury passmatter toa and there is for the
upon. Smith v. Tennyson, 219 Mass. 508.
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There was no error in rulingthe superiorof the directingcourt a
verdict for the defendants.

Exception overruled.
All concurred.

Cheshire,
6,Feb. 1917.

Perry England Casualty Company.Walter G. v. New

A permanent employmentcontract byof company illegalan insurance is under
1907, 576,Massachusetts 27, prohibiting anyLaws c. agreements. for such

employment whereby compensation beyond periodthe will aextend of three
years from the agreement.date of such

Assumpsit, for breach a special byof jury.contract. Trial The
plaintiff’s evidence provetended to that he a themade contract with

indéfendants November, 1911, by theythe terms which were toof
pay him two fifty givehundred and dollars a month and him per-
manent employment manager suretyas Hedepartment.of their
began work for them 1,1911, dischargedDecember and was without
cause the following term, 1915,March. Transferred Aprilfrom the
of the superior bycourt Kivel, J., plaintiff’s exceptionon the to a
nonsuit.

Charles G. (ofKeen Maine), Hersey (Mr.and KeenCharles H.
orally), plaintiff.for the

Guy (ofHam Massachusetts), (Mr.and Allen & Faulkner Ham
orally), for the defendants.

Young, J. agreedthat, they giveThe if todefendants contend
plaintiffthe permanent illegalemployment, agreementthe was

because it was common-made in The law of thatMassachusetts.
(Mass.wealth 576, 27) provides that,s. domestic1907,Laws c. “No

insurance company any agreement-with any. .. shall make
of agreesits forwherebyofficers ... if thatemployeesor
any any salary,services or he shall receiverendered to be rendered
compensation beyond perioda ofor extendemolument that will

yearsthree atagreement.” The mischieffrom the ofdate such
which employments. 27 peculiaris aimed is that to contracts of


